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EMPLOYEE OF ASSURED 


By Fred. S. Knight 








Apparently SOINE chang 8 the form of automobile liability policy 


issued in California will be necessary to mect the decision of the Circuit 
Court of Appeals, Ninth Circuit, in Kaifer v. Georgia Casualty Com- 
pany, 07 Federal (2d) 509; 82 Insurance Law Journal 736, in which it 
was recently held that in view of the fact that the policy provided that 
the unqualified term “assured” should ixclude the “named assured” and 
others entitled to insurance, the provision that the policy did not cover 
injuries to employees of the assured was inapplicable where the injured 
party was not in the employ of both the named assured and the addi- 
tional assured actually causing the injury. 

The automobile liability policy issued by defendant, Georgia Casualty 
Company, to Columbia Pictures Corporation contained a provision that 
the insurance was so extended as to be available in the same manner and 
under the same provisions as it was available to the named assured, to 
any person or persons while riding in or legally operating any of the 
automobiles described in the declaration or to any person, firm or cor- 
poration legally responsible for the operation thereof, provided such use 
r operation was with the permission of the named assured. It was 
also provided in the policy that the unqualified term “assured” whenever 
used in the policy should include in each instance the named assured and 
any other person, firm or corporation entitled to insurance under the 
provisions and conditions of the policy, but the qualified term ‘named 
assured” should apply only to the assured named and described in declara- 
tion number one. Among the exclusions of the policy was one that it did 
not cover “injuries or death to any employee of the Assured engaged 
in any trade, business, profession or occupation of the Assured”. Plain- 
tiff, Fred Kaifer was employed by the named assured as a camera man. 
While plaintiff was engaged in photographing for the named assured 
in connection with a moving picture, he was injured by a truck, driven 
by one Sparks, in the course of his employment as such driver by the 
named assured, in connection with the picture. Plaintiff obtained judg- 
ment against Sparks for $10,000, for damages on account of the injuries 
caused to him and subsequently brought suit to recover on the policy. 

Upon appeal to the Cjrcuit Court of Appeals, Ninth Circuit, it was 





held that the word “assured” as used in the before mentioned exception 
could not be restricted to the named assured and even if plaintiff be held 
to have been engaged in the business or occupation of the named assured, 
he certainly was not either an employee or engaged in the business of 
the additional assured, Sparks. The court therefore held that the excep- 
tion was not applicable in the present case. As nearly all automobile 
liability policies issued in California contain some such provision as that 
found in the policy in suit an amendment to meet the effect of this decision 
is indicated. 


TWO STRONG FIRE INSURANCE COMPANIES 


On our back cover this month we show in detail the combined 
annual statements of two fine representative fire insurance companies 
domiciled in northwestern New York State. The Agricultural Insurance 
Co. of Watertown, N. Y., has total assets of $11,724,638.66, consisting 
chiefly of high-grade bonds and stocks of exceptional liquidity, supple- 
mented by real estate and first mortgage on real estate and other items. 
The company’s cash position is exceptionally strong, viz, $703,788.87. 
Its liabilities consist of a reserve for unearned premiums of $4,848,- 
486.86; a contingency reserve of $1,042,196.83; unpaid losses of $782, 
184.96 and other liabilities of $296,847.04, leaving a net surplus of 
$1,754,922.97. The company has a cash capital of $3,000,000. 

The Empire State Insurance Co., the running mate of the Agricul- 
tural, is officered by the same staff and with the same directors. It has 
$2,769,132.56 of assets and a surplus of $943,143.95, with $1,000,000 
capital. Like the Agricultural, its investment in high-grade bonds and 
stocks is worthy of confidence. 


A complete list of officers is printed with the advertisement. Both 
companies enjoy an enviable reputation for prompt and equitable payment 
of losses, and resort to litigation only in rare occasions when circum- 
stances point to fraud. 





Metropolitan Life Ins. Co. v. Foster 


METROPOLITAN LIFE INS. CO. v. FOSTER. No. 6811. 
Circuit Court of Appeals, Fifth Circuit. Oct. 31, 1933. 
67 Federal Reporter (2d) 264. 
1. INSURANCE. 


Language of group life policy with total and permanent disability clause must, 
though formulated by insurer, be taken in ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3, INSURANCE. 

“Total and permanent disability” under group life policy providing for “total 
and permanent disability” benefits did not necessarily mean that insured must be 
bedridden, but meant inability to do any substantial work for compensation or 
profit without injury to health, irrespective whether work was within insured’s 
training or experience. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Group life policy, with total and permanent disability benefits expressly 
recognizing loss of both hands or both feet as “total disability,” implied that loss 
of only one would not in itself be “total disability.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

In action on group life policy with permanent and total disability benefits, 
whether additional affliction, such as nervousness, of one who had lost arm at 
shoulder as result of accident, rendered him wholly unable to do any work for 
remuneration or profit, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

\ppeal from the District Court of the United States for the Northern Dis- 
trict of Georgia: E. Marvin Underwood, Judge. 

Action by Ras E. Foster against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

J. M. B. Bloodworth and W. H. Smith, both of Atlanta, Ga., for appellant. 

John T. Dennis and Thomas J. Lewis, both of Atlanta, Ga., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Spey, Circuit Judge. 

The appellee, Ras E. Foster, on a claim of total disability, obtained judgment 
against Metropolitan Life Insurance Company, which by a group policy had 
insured the employees of Central of Georgia Railway Company, he being one of 
them. The group policy was primarily one of life insurance, but contained this 
provision: “Total and permanent disability benefits. Upon receipt at the home 
ofice in the City of New York of due proof that any employee while insured 
hereunder and prior to his sixtieth birthday has become totally and permanently 
disabled as the result of injury or bodily disease so as to be prevented thereby 
irom engaging in any occupation and performing any work for compensation or 
profit the Company will in lieu of the payment at death of the insurance on the 
life of the said employee as herein provided pay equal monthly instalments as 
hereinafter designated.” The policy refers to a certificate to be issued to each 
insured employee, and that issued to Foster upon which also he sued contains this: 
“Total and permanent disability benefits. Any employee shall be considered as 
totally and permanently disabled who furnishes due proof that as the result of 
bodily injury suffered or disease contracted while his insurance was in force and 
Prior to his sixtieth birthday he is permanently, continuously and wholly prevented 
thereby from performing any work for compensation or profit.” It was proven 
that Foster at the age of thirty-eight, while working as a brakeman, got his left 
arm crushed so that amputation at the shoulder resulted. He has done no work 
since, though he testifies that he has sought for it. Relying solely on his own 
evidence, he claims to be unable to work because of nervousness. He denies that 
his former employer offered him a job as a crossing watchman, crew caller or 
train caller, often filled by one-armed men, though the railroad officials testify 
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that the offer was made and declined with no claim by him of inability to work 
Among the errors assigned on the trial are the refusal to give a written charge 
as follows: “I charge you that total disability from bodily injury in accordan 
with the terms of the policy of insurance sued on means a disability resulting 
from bodily injury which permanently prevents the plaintiff from engaging in any 
occupation or performing any work for compensation or profit’; and the giving 
of this one: “The total and permanent disability insured against does not nec 
sarily imply an inability to do any work at all, or that the person must be bed- 
ridden, but such impairment of capacity as renders it impossible for the disabled 
insured to follow continuously or substantially without serious impairment of 
health his regular occupation or any gainful occupation for which he was equipped 
by training or experience. * * * However, the question of whether the plain 
tiff did or did not work is not controlling on the issues involved in this case but 
the question to be determined by you is whether the plaintiff was able to {oll 
continuously and substantially his regular occupation or some other gainful occu- 
pation within his training and experience without injury to his health as |] 
heretofore charged you.” 


W 
ve 


[1-6] The propriety of the charge depends upon the construction of the con- 
tract, which is to be found both in the main policy and the individual certitcate 
issued to Foster, each referring to the other. The former describes the disability 
which will mature the insurance as that which prevents one from engaging in a1 
occupation and performing any work for compensation or profit; while the cer- 
tificate defines it as that which permanently, continuously, and wholly prevents 
one from performing any work for compensation or profit. The language of the 
contract, though formulated by the company, is to be taken in its usual and 
ordinary sense. Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14S. Ct 
379, 38 L. Ed. 231. The parties were free to contract for any risks they close, 
adjusting the premium charge to the risks assumed. Hawkeye Commercial Men’s 
Association y. Christy (C. C. A.) 294 F. 208, 40 A. L. R. 46. We have no more 
right to enlarge the liability by artificial construction of the policy than to increase 
the penalty of a bond or raise the face of a promissory note. This policy is not 
primarily a health and accident insurance designed to indemnify for loss of wages 
in an employment, but is annually renewable life insurance. Ill health and acci- 
dent are introduced to save the insurance when by a total and permanent disabilit 
it is likely to be lost because it cannot longer be carried, and the amount of 
is thereupon made payable in installments beginning at once instead of at 
Thus to accelerate the maturity of the poley the parties have agreed on the 
necessity of a disability of the sort described to be a substitute for the death that 
must otherwise have occurred. It is not surprising that the disability to be recog- 
nized under these circumstances is to be really a total one. There is no occasion 
to strain the words as has sometimes been done when health and accident insur- 
ance is the sole object of the policy, in order to make it afford a reasonable pro- 
tection. In such policies, where total disability is specified without further explana- 
tion, it has often been held to mean inability to carry on the occupation in which 
insured was engaged, especially when that occupation is described in the making 
of the policy. Where the policy speaks of a disability which prevents the insured 
from carrying on “his occupation,” the reference is clearly to his usual occupation 
at the time of the disability, and ability to carry on some other occupation or work 
is no defense. Such was the language of the policy in Metropolitan Life Ins. Ce 
v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 A. L. R. 1040: and, in U. 5. 
Fidelity & Guaranty Co. v. McCarthy (C. C. A.) 50 F.(2d) 2. In Albert v. Order 
of Chosen Friends (C. C.) 34 F. 721, 723, the policy referred to inability to carr) 
on insured’s “usual or some other occupation.” His usual occupation was that ot 
a barber, which because of injury he could not pursue, but, being able to conduct, 
end actually conducting, a restaurant, he could not recover. The language of tht 
policy is not quoted in the report in Standard Accident Co. v. Bittle (C. C. A.) 
36 F.(2d) 153, but it was a health and accident policy, and the original record 
shows that no contention arose touching the insured’s ability to carry on any 
occupation besides his usual one. The decisions on war risk insurance relate to the 
definition of total disability which was made by a regulation of the Secretary ot 
the Treasury a term of the contract, and are of little relevancy here. 


‘ } 
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In Prudential Ins. Co. v. Wolfe (C. C. A.) 52 F.(2d) 537, 541, a group policy 
{ total disability as inability to do “any work for any kind of compensation,” 
he words were held to mean what they said. This case cites as supporting it 
Astna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, which also involved a 
up policy worded much like the one at bar, but the question presented was the 
lity of insured’s disability to work in his usual occupation and not his inability 
‘¢ up some other work. Without any analysis and discussion of the words 
policy before it, the Georgia court held that the tuberculous weaver was not 
to have been totally disabled in his usual occupation; but it discussed the 
ngs attributed to the term “total disability” in other cited cases and used 
ressions much like those in the charge in the case at bar. These expressions 
were broadly applied by the Georgia Court of Appeals in Marchant v. New York 
Lite Poss Co., 42 Ga. App. 11, 155 S. E. 221, and New York Life Ins. Co. v. 
hompson, 45 Ga. App. 638, 165 S. E. 847. We doubt the Supreme Court having 
nter sted its language to be a general construction of the words of the policy 
before it, for the cases cited dealt with very dissimilar provisions, and we find 
lves unable to approve the interpretation of it in the decisions of the Couri 
Appeals. The question being one of general law, it is the duty of a federal 
urt to follow its own judgment upon it. Carpenter v. Providence Washington 
Ins. Co., 16 Pet. 495, 10 L. Ed. 444; Hawkeye Commercial Men’s Association v. 
Christy (C. C. A.) 294 F. 208, 40 A. L. R. 46. Many decisions of the state courts 
irious policy provisions are collected in the notes appended to cases in 38 
A. 529; 23 b. BR. A. ON: SS.) G35; LR A. 99978, 106; 22 A be Eo 
lL. Re Sos; 
\Ve are of opinion that under the policy before us an inability to follow 
ired’s regular occupation or others within his training and experience would 
be total disability if there was work not within his training and experience 
t within his capacity which without injury to his health he could perform for 
pensation or profit. Of course, the work must be substantial and not trifling, 
iting to a job, an occupation. The judge might well charge as he did that a 
al disability under this policy does not necessarily: imply an incapacity to do 
work at all, or that the person must be bedridden, but he erred in restricting 
» ability to work to the regular occupation of the insured as brakeman and to 
se occupations within his training and experience, all of which the insured 
estified required two hands. We think that, if he was able mentally and physi- 
cally to hold a job as crossing atlas or crew caller, or in other lines than 
railroad work, and thereby to earn a substantial wage or profit, he was not 
totally disabled within the meaning of this policy, and the jury should have beer 
instructed. The evidence shows, and it is common knowledge, that a man with 
one arm or leg, if not otherwise incapacitated, miaay do much valuable work 
and engage in many gainful occupations, and there are many cases so holding. 
Metropolitan Life Ins. Co. v. Wann (Tex. Civ. App.) 28 S.W.(2d) 196; Metro- 
olitan Life Ins. Co. v. Barela (Tex. Civ. App.) 44 S.W.(2d) 494: Buckner v. 
lefferson Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 897; Hurley v. Bankers’ 
Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146; Jefferson Standard 
Ins. Co. v. Parten, 30 Ga. App. 245, 117 S. E. 772; Ind. Life Endowment 
v. Reed, 54 Ind. App. 450, 103 N. E. 77. The policy before us expressly 
cognizes the loss of both hands or both feet as a total disability, implying that 
loss of one only would not in itself be such. Whether through some additional 
ion such as nervousness the assured has been continuously and wholly unable 
lo any work for remuneration or profit as he testified is of course a jury 
question. 
The judgment is reversed and the cause remanded for further proceedings 
t inconsistent with this opinion. 


I \ 


‘| 
Cr 


\FFEE v. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACC. INS. 
ASS'N et al. No 791. 
‘ut Court of Appeals, Tenth Circuit. Oct. 2, 1933. 
oe 67 Federal Reporter (2d) 279. 
INSURANCE. 


Beneficiary named in certificate of beneficial association may acquire right 
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to proceeds of insurance based on transactions with member superior to claims 
of later named beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 782.) 

Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge 

Bill of interpleader by the Locomotive Engineers’ Mutual Life & Accident 
Insurance Association against Wanda R. Chaffee and Grace B. Chaffee, wherein 
each defendant filed a cross-bill against the other defendant. From a judgment 
in favor of Grace B. Chaffee, Wanda R. Chaffee appeals. 

Judgment reversed, with directions, in accordance with opinion. 

E. A. Walton, of Salt Lake City, Utah, for appellant. 

W. R. Hutchinson, Jr., of Salt Lake City, Utah (W. R. Hutchinson and 
Howard D. Hanson, both ot Salt Lake City, Utah, on the brief), for appellee 
Grace B. Chaffee. 

Before Lewis and Phillips, Circuit Judges, and Pollock, District Judge. 

Lewis, Circuit Judge. 

Locomotive Engineers’ Mutual Life and Accident Insurance Association, an 
Qhio corporation, filed its bill of interpleader against Grace B. Chaffee and 
Wanda R. Chaffee in the court below. It alleged that it is a fraternal and bene- 
ficial association; that prior to November 1, 1922, it issued three certificates of 
membership in the association to Orson A. Chaffee, each certificate providing 
for the payment of death benefits in the sum of $1,500.00 wherein Alice G. Chaf- 
tee, then the wife of insured, was named as beneficiary; that about November 
ist, 1922, Orson requested that the beneficiary in said certificates be changed 
trom Alice G.. to Wanda R. Chaffee, the latter being the daughter of said Orson 
and Alice G., and in comphance with that request the association issued new cer- 
tificates of date November Ist, 1922, in which it was provided that payments to 
become due by virtue ot said certificates would be payable to said Wanda k., 
daughter of insured; that about March 19, 1924, the insured requested that the 
beneficiary named in said certificates be changed from Wanda R. Chaffee, daugh- 
ter to Grace B. Chaffee, wife; that as a part of the request Orson made the 
statement under oath that the certificates had been lost and requested that new 
certificates issue, and in compliance therewith they were issued. The beneficiary 
named therein was: “Grace B. Chaffee, wife.” It is further alleged that Orson 
A. Chaffee died on or about February 27, 1931, and thereby said association be- 
came indebted under said certificates of membership; that Grace B. Chaffee was 
ihe wife of Orson at the time of his death, and she claims that she is entitled to 
the proceeds of said certificates; that Wanda R. Chaffee is the daughter ot Or- 
son, and she claims that the change of the beneficiary from Wanda ta Grace 
was without force and effect as against her, and that she is entitled to the pro- 
ceeds of said certificates; that each of the claimants had sued the petitioner in 
state courts for said proceeds, and it was uncertain as to whom they should be 
paid. It paid the $4,500.00 into the court below on the filing of its bill, and asked 
that the two claimants be ordered to answer, set up their respective rights, and 
that those rights be adjudicated, and that it be acquitted of liability to either 
U. S. Code, title 28, § 41 (26), 28 USCA § 41 (26). 

Each of the claimants answered and filed a cross-bill against the other claim- 
ant. Grace B. Chaffee rests her claim on the fact that she is the last named 
beneficiary; that she was the wife of Orson at the time she was named benefi- 
ciary, and is his widow. She denies that Wanda R. Chaffee has any interest, 
right or claim to the fund. 

Wanda R. Chaffee in her cross-complaint pleads a certain written contract 
between Orson and his first wife, Alice G., entered into in 1921, and facts and 
circumstances connected therewith by which, as she alleges, the change of bene- 
ficiary from her to Grace B. was noneftective as against her right to the fund, 
end that she is entitled thereto. 

When the issue between the claimants came on for trial Grace B. Chaffee 
rested her claim on the proven facts that she married Orson A. Chaffee on Au- 
gust 6, 1923, and was his wife thereafter until his death, which occurred Febru- 
ary 27, 1931. She introduced the three certificates of membership issued to Or- 
son on March 19, 1924, in which she was named beneficiary. The constitution 
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and by-laws of the association provide that a certificate holder may change the 
beneficiary at his pleasure without notice to or consent of a prior beneficiary. 

The facts relied on by Wanda and proven in support of her claim are as 
follows: Orson A. Chaffee’s first wife was Alice G. He married her on May 29. 
1911, and on January 6, 1912, Wanda R., was born as the only child of that mar- 
riage. They resided in Salt Lake City, but in 1914 Orson and Alice separated 
and lived apart thereafter. In April, 1922, Alice G. obtained a decree of divorce 
:rom Orson on the ground of desertion. The decree became absolute and final 
six months after its date. About one year prior to the entry of the decree Or- 
son and his then wife Alice had several conferences about the matter at the 
office of the attorney for Aiice, which resulted in a written contract between the 
two wherein the amount ot alimony to be paid to Alice by Orson and a monthly 
sum to be paid to her for the support of Wanda were stated. That contract had 
been lost at the time of the trial of this case, but it was presented to the state 
district judge at the time the decree of divorce was entered, and although the in- 
surance here in litigation is not mentioned in the decree proper the findings of 
fact of record in that case summarize provisions of the contract relative thereto. 

The findings in that respect read thus: 

“That there has been born to plaintiff and defendant, as the issue of said 
marriage, one child, Wanda R. Chaffee, of the age of ten (10) years, who is now 
residing with plaintiff in Salt Lake City, Utah. 

“That the defendant is a strong able-bodied man, and is at the present time 

earning about $300.00 per month as a locomotive engineer and is carrying in the 
Association of Locomotive Engineers policies of insurance aggregating $4,500.00, 


which said defendant is willing to have changed so that Wanda R. Chaffee, 
‘hild, shall be 


polici ies for 


said 
made beneficiary therein, and is willing to continue to carry the 


said child as such beneficiary and is willing that the plaintiff shall, 
during the minority of said child be, and act as the trustee under said policies 
of insurance for said minor. That plaintiff is a fit and proper person to have 
the custody, care and control of said Wanda R. Chaffee.” 

The written contract was signed May 31, 1921. At that time the 
were in the possession of Orson’s wife, Alice. She was the 
Two persons signed the contract as witnesses. 
it testified as witnesses in this case. Wanda was present when the contract was 
signed. Their testimony is to the effect that the contract provided that the cer- 
tificates should be changed to the name of Wanda as beneficiary; that the cer- 

heates were to be put im the hands of Mrs. Alice G. Chaffee as trustee for 

Wanda, and the beneficiary would not be changed again; that Orson was to 
carry the insurance until his death for Wanda; that Orson was to keep the pre- 
miums paid for his daughter until his death. 

The summons in the divorce case contains a written 
1 it signed by Orson A. Chaffee. It set forth the amount of alimony that he 
was to pay his then wife Alice and the amount of monthly installments to be 
aid to her for the support of Wanda, and it contained also this: “I also request 
that provision be made in said decree for me to change the beneficiary of my 
$4500.00 policy of life insurance now made out in my witfe’s favor to my daugh- 


ter. 


certificates 
named beneficiary. 
They and the attorney who drew 


statement on the back 


Wanda testified in this case that she never heard or knew of any change of 
beneficiary from herself prior to her father’s death, and that im never comeannend 
to any change. The certificates were changed from Alice G., the first wife, to 
Wanda R., the daughter, about November 1, 1922. It was in March, 1924, that 
) requested a change from Wanda to Grace B. For that purpose he made 
affidavit in which he said that the certificates that had been made payable to 
Wanda R. Chaffee, daughter, had been lost. It seems that the certificates first 
ssued naming his wife Alice G. as beneficiary came into the possession of Orson 
after the contract of May 31, 1921, was executed. That was probably for the pur- 
pose of enabling him to have the change made to Wanda as beneficiary in the 
ttificates, but his wife testified that she was not to hold them because of Or- 
's rights to receive benefits in event of his accidental injury. 

[1] That a named beneficiary of insurance of this character may 
nights to the 





y acquire 
fund based on transactions with the insured, which the law will 


protect as superior to the claims of a later named beneficiary though as between 
insurer 


and insured there 1s a reservation of the right to change the beneficiary 
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at any time, is settled by the decisions of federal and state courts 


Council of Royal Arcanuin v. Behrend, 247 U. S$. 394, 399, 400, 38 S. Ct. 522 62 
i. Ed. 1182, 1 A. L. R. 906; Anderson v. Groesbeck, 26 Colo. 3, 10, 55 P 1086 « 
Hill v. Gros es 29 Colo. 161; 6/7 P. 167: a v. Shoudy, 55 Cal. App. 344. 
203 P. 433, 436; Smith v. National Ben. Soc., 123 N. Y. 85, 25 N. E. 197. 9 L. R 
A. 616; Stronge- vy. Supreme Lodge K. P., 189 N. Y. 346, 82 N. E. 433, 12 ae R 
RN Si 1206: 1 Am. St. Rep. 902, 12 Ann. Cas. 941; ao Lodge, e vy. 


Ulanowsky, 246 Pa 591, 92 A. 711; McGrew v. McGrew, 190 III. 604, 60 va E. 
S61; Stockwell v. Sedina, 170 Mich. 476, 136 N. W. 476; Grimbley v. Harrold. 125 
Cal. 24, 57 P. 558, 73 Am. St. Rep. 19. 
In the cases cited there were valuable considerations for the insured’s agree- 
t that the beneficiary contracted with should have the insurance. In this 
case the child was only nine years old when the contract was entered into be- 
tween her mother and father. She could not act for herself. Her mother acted 
her. While the insurance was not a subject matter for disposition in the 
divorce decree (Fitch v. Cornell, Fed. Cas. No. 4834), it was a part of an agree- 
ment on matters within the jurisdiction of the state court. It is obse1 rved that 
the father was then receiving a salary as railway locomotive engineer of $ oo 
per month. The contract provided that the total alimony to be paid by him 
\lice G. was only $1,000.00, and that was the decree. That amount was less hae 
his salary for four months. The interest of the mother in her child and mer 
anxicty for her future welfare was to her, no doubt, a reason for contractin 
for less and being allowed less than she would have claimed as alimony had an 
t obtained from me father an agreement that the child should have the in- 
urance \We see no reason why the wife’s concession as to her own claim 
oui not be taken as a valuable consideration for Orson’s agreement that 
Wanda should have the insurance 

|2-4] But conceding that Orson was not contractually bound, it is our opin- 
ion th: it on another ground not contractual Wanda is entitled to the proceeds of 
the three certiticates. On the facts the father made a gift inter vivos of the 
eetiGenies to his daughter. Of course, in a gift inter vivos delivery must be 
made. It may be made to the donee or to an agent or trustee for the donee. 
Chancellor Kent in his Commentaries, vol. II, p. 439, says: “If the thing given 
be a chose in action, the law requires an assignment, or some equivalent instru- 
ment, and the transfer must be actually executed.” At the time the gift was 
made the three certificates were in the possession of Alice G., who was then 
the named beneticiary. It would have been idle ceremony to have had her de- 
liver them to Orson and he deliver them back to Alice. 

Moreover, the written contract on the subject operated as an equitable as- 
signment of the certificates. In execution of his intention Orson had the bene- 
ficiary changed by the issuance of new certificates in favor of Wanda as bene- 
ficiary. He obtained and held the ones in favor of his first wife for a time and 
the ones in favor of Wanda apparently until they were lost. He had an interest 
in them in his own right in the event of accident and injury to himself, but as to 
the interest of Wanda he should be charged as trustee in possession. The char- 
acter and nature of the thing given conditions the nature of the delivery to be 
made. The possession of the certificates by Alice G. at the time the gift was 
made and the testimony of the attorney—‘As I recall it now, the policy would 
be in the hands of Mrs. Chaffee as trustee of this girl, and the beneficiary would 
not be changed again.”—constituted delivery and completed the gift. It was 
then irrevocable. 

On the subject as to when title to a gift inter vivos vests in the donee, see 
Allen-West Comm. Co. v. Grumbles (C. C. A.) 129 F. 287; Beaumont v. Beau- 
mont (C. C. A.) 152 F. 55; Ratterman v. Lodge (C. C. A.) 13 F.(2d) 805; Edson 
(C. C. A.) 40 F.(2d) 398, 404, 405; Smith v. Commissioner (C. C. A.) 99 

36, 538; Adams vy. Hagerott (C. C. A.) 34 F.(2d) 899; Continental 
: v. Sailor (D. C.) 47 F.(2d) 911; Woolley v. Taylor, 45 Utah, 227, 
144 P. 1094; Martin v. Martin, 170 Ill. 18, 48 N. = 694; Williamson v. Y ager, = 
Ky. 282, 15 S. W. 660, 34 Am. St. Rep. 184; Love . Francis, 63 Mich. 181, 29 

843, 6 Am. St. Rep. 290. In Second Nation: " 3ank v. Merrill & oan 
Iron Works, 81 Wis. 142, 50 N. W. 503, 504, 29 Am. St. Rep. 870, the court had 
under consideration a gift inter vivos from father to minor child. It said: 
“How could a father make a gift to a minor child of 10 years of age? It 
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to deliver it personally to the child, especially if it be a prom- 
te. The most common and approved method of perfecting the gift in 
case is by delivering it to the child’s parent, guardian, or friend in trust 


Davis v. Garreit, 91 Venn. 147, 18 S. W. 113, the opinion was delivered by 
}., who was afterward a meaher ot the Court of Appeals of the Sixth 


thereafter a member of the United States Supreme Court. In that 
ather in 1859 made a gitt to his daughter, then seven years of age, of a 
girl nine years old. The daughter lived with her father until her marriage 
rs thereaiter, and the slave lived in his household until she voluntarily 
iter the close of the Civil War. The father executed a deed conveying the 
to lus daughter and caused it to be registered. The daughter had no trustee 
r guardian other than her tather. ‘The personal representative of the father’s 
t sought to have the daughter account for the value of the slave as an ad- 
cement to her. The court held that the daughter obtained title to the slave 
t and that she was not lable. 

insurer on filing its bill of interpleader and depositing the $4,500.00 in 
was no longer interested in the controversy. It admitted liability and must 

1 1 


the final judgment as to which claimant is entitled to the fund. It is our 
that it belongs to Wanda R. Chaffee 
The judgment awarding the money to Grace B. Chaffee is reversed with di- 


us to the court below to vacate it and to proceed in accordance with the 
] 


PD] 1 


Pollock, District Judge (specially concurring). 
\\ith the result reached by the writer oi the opinion in this case I have no 


spute. It is the true and correct result. Again, | have no dispute concerning 


ccuracy of the ground upon which the decision is made to rest. However, 
part of the opinion with which I cannot rest content is stated by the writer 
llows: “But conceding that Orsorm was not contractually bound,” ete. This 


neession | cannot make. It is my judgment that appellant is entitled to the 


ds of the certificates of insurance now deposited in court as a matter of 
lute contractual right based upon ample consideration, and that this agree- 
is ae d and enforceable in this suit. The concrete question raised in this 


: Who, and by what right, is entitled in equity to the proceeds of the 


nefit certificates written on the life of Orson Chaffee? The decree of divorce 
tween Orson and his wite is silent on this question. It was the thought of the 


| court in this case as no mention of this insurance was made in the divorce 
the rights of all parties, even of the minor child, Wanda, appellant herein, 


re settled and concluded by that decree. This holding, in my judgment, was 


rroneous, tor that the disposition of the insurance was made in a sep- 
Written contract between the father and the mother for the benefit of their 
* child, Wanda, and it was entirely unnecessary that said separate contract 


either mentioned or its contents recited in the divorce decree. Fitch vy. Cor- 


Sawy. 156, Fed. Cas. No. 4834; ern vy. Shankland, 301 Ill. 524, 134 
67; Denler v. Denler, 142 Mich. 316, 105 N. W. 770; Summers v. Summers, 
\la. 420, 118 So. 912, and many oiler cases. 


The situation of the parties at the time the contract in question was made 


was this: The mother of appellant had instituted and was pressing against the 


er of appellant a suit for divorce and alimony. Out of court, as may be done, 
— was entered into, in writing, between the father and mother of appel- 

‘ttling the question of alimony, the custody of their minor child, Wanda, 
line years of age, and making provision for the support of their mmor 
By this decree this minor child was placed in the custody of the mother. 
nis agreement, the father, among other things, made his minor daughter the 


beneficiary in the three certificates of insurance, the proceeds of which are now 


ounded in court, and, further, agreed to keep the premiums on this insurance 

til his death that the insurance might not lapse. Further, while he had the 
as between himself and the insurance company under his contract of insur- 
change the beneficiary at his will, he agreed to have his daughter substi- 


gy as beneficiary therein and would not, in future, change the beneficiary from 
us daughter to any other person. Now, in this agreement, the mother, the then 


heiary, consented the daughter might be substituted in her stead. The father 
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consented to this change for the benefit and protection of his daughter, and, 
further, agreed for her benefit and sure protection in future he would not take 
from her that further benefit and protection and would not allow it to lapse for 
failure to pay premiums. That this gave the daughter a vested interest in the 
insurance is amply attested by the many cases cited in the opinion by Judge 
lewis and need not here be recited. That the love and affection of the father 
for the minor daughter, and his duty to support or assist in supporting his minor 
child, was ample consideration to support the contract thus made cannot be suc- 
cessfully contradicted. Thus, in Summers v. Summers, supra, it was held, where 
the original beneficiary is named pursuant to an agreement, expressed or implied, 
that he shall be so named, upon some valid consideration moving from him, he 
acquires an equitable interest in the property which cannot be defeated by a sub- 
stituted beneficiary having no superior equity. In Shankland vy. Shankland, supra, 
a contract, made prior to a divorce decree for the wife’s desertion, between the 
husband and wife for support of a minor son and for her care of the son, in 
which the husband reserved the right to stop the payments if the son was not kept 
in proper surroundings, was held to be based on ample consideration, regardless 
of the wife’s right to recover alimony. In Denler v. Denler, supra, an agreemeni 
between the husband and wife that if the wife will not appeal from a decree of 
divorce between the parties, the husband will provide her with means for support 
of their child, is enforceable against the husband, although the decree contains 
no provision for the support of the child. See many cases cited in the opinion by 
Judge Lewis 

That the small amount of alimony, under all the circumstances, allowed the 
wife was ample consideration to support the contract thus made for the benefit 
of the daughter, and to deprive the father of the power of exercising the right 
existing as between himself and the company of again changing the beneficiary 
from his daughter to his second wife, Grace Chaffee, and the attempt of the 
father to so do, was a breach of this contract. On all of these grounds it must 
be, the equities and right of the appellant to the proceeds of the insurance cer- 
tificates now impounded in court are superior to that of the second wife, Grace 
Chaffee. On this ground the decree of the trial court must be reversed. 


RHEINBERGER v. SECURITY LIFE INS. CO. OF AMERICA. No. 11683. 
District Court, N. D. Illinois, E. D. Oct. 25, 1933. 
4 Federal Supplement 824. 


3. INSURANCE. 

Where proposed contract reinsured all policies, subject to lien and interesi 
equal to full legal reserve because of depleted reserves, and lien and interest were 
to be deducted from values used to establish paid-up or extended term insurance 
as of specified date or thereafter, no policyholder would have any right except to 
pro rata share in depleted reserve. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

4, INSURANCE. p 

In distribution of proceeds of insurance company in receivership, court ot 
equity should not allow unsecured creditors preference. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

5. INSURANCE. : 

Reinsurance contract authorized by federal court in receivership proceeding 
did not fix rights of parties until finally approved by state insurance department 
having jurisdiction of reinsurer, and was subject to amendment at any time prior 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

6. INSURANCE. ; : 

Order allowing amendments of proposed reinsurance contracts before final 
approval by insurance department could not be set aside on application of holders 
of paid-up policies, where amendments did not change rights of parties but were 
allowed to clarify contract as originally intended. go 

Proposed original contract provided for reinsurance of all policies 
including paid-up and extended-term policies, subject to lien equal to full 
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legal reserve as of certain date with interest because of depleted reserves, 

amount of lien and interest to be deducted from values used to establish 

paid-up or extended-term insurance as of specified date or thereafter, with 
waiver of lien in event of death on or before such date, while policy was 

in force. The amendments allowed expressly excepted paid-up and 

extended-term insurance, and expressly provided they should be paid with 

proceeds received from insurer’s liquidating trustees and also expressly 
restricted waiver to policies in force on premium paying basis. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

INSURANCE. 

Intervention by holders of paid-up life policies in company in receivership 
will not be allowed so that they may attack order permitting clarificatory amend- 
ments of reinsurance contract before contract was finally approved by insurance 
department. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

In Equity. Suit by Emma H. Rheinberger against Security Life Insurance 
Company of America, wherein a receiver was appointed for defendant. On petition 
of owners of paid-up policies in Security Life Insurance Company of America to 
intervene. 

Petition denied. 

Joseph McCormack (Peabody, Westbrook, Watson & Stephenson), of Chicago, 
Ill., for petitioners. 

Bull, Lytton & Olson, of Chicgao, Ill, for receiver and Central Life Ins. Co. 
of Illinois. 

LinpLey, District Judge. 

Petitioners, claiming to be the owners of paid-up policies in the Security Liie 
Insurance Company of America, have filed their motion for leave to intervene 
and to file a petition of intervention. The end sought is the vacation of an order 
of this court approving certain amendmeuts to the contract of reinsurance here 
inafter mentioned. 

\ receiver was appointed herein for the Security Life Insurance Company of 
\merica (hereinafter termed the Security) on April 18, 1932. The first action of 
the court and its receiver was to determine whether or not there was any possi- 

f reorganization of the company beneficial to the parties in interest. After 

investigation and full consideration of this matter, it became evident that 

1 possibility existed. The reserves were so impaired and depleted that under 

existing industrial and financial conditions of the country, the additional 
ital necessary to any such reorganization could not be procured. 


1 


ing that the condition of the estate was such that the only parties in 
who could derive any benefit from the court’s administration were the 
iIders and that delay in attempting to make provision for protection of 
h be neficiaries might produce ‘riepereme damage to them, the court immediately 
‘ted that proposed contracts of remsurance be solicited. Aft: r thorough adver- 
ement in saeund channels, various contracts were tendered to the receiver. 
were submitted to actuaries, not only of the Security but also of one of 
well-known companies of the United States who was not a bidder, blindly, 
thout the names of the respective bidders being disclosed. The tendered con- 
‘ts were submitted in the same form to the court and to counsel for the 
eceiver. After analysis of the various proposals had been made by counsel, and 
the reports of the actuaries upon the same received and considered, the court 
directed the acceptance of that bid which as a result of the investigation it was 
apparent was for the best interest of the policyholders. Such bid proved to be 
that of the Central Life Insurance Company of Illinois (hereinafter termed the 
Central). The original proposals, however, were none of them in form satisfactory 
to the court and supplements thereto were directed to be and were filed. 
_ Under the law of Illinois, insurance companies are subject to regulation by 
the insurance departmental officers (heretofore in the department of trade and 
commerce) and contracts of reinsurance must be approved thereby. The contract 
Was submitted to the state authorities shortly after its approval by this court on 
August 15, 1932, and the matter was pending with them until on November 14, 


vh 
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1932, after the amendments, now in question, were authorized by the court, 
department approved the contract as amended. Whether the department request 
the amendments to the coutract or whether the request originated with the insu; 
ance company is immaterial. The fact 1s that not until the so-called clarifving 
amendments had been approved by the court and filed with the department was 
final approval given by the state authorities. Until that time the contract was no! 
effective inasmuch as it had not been approved by the state of Illinois, and th 
reinsurer had no right to proceed with the perfor nance thereof. 

The original contract contemplated that there might be occasion for ameud- 
ments thereto, and accordingly mana provision therefor. Some time after tiie 
original contract had been approved and before final approval by the state authori- 
ties, the Central filed with the court its petition for leave to amend the contract. 
wherein it was represented that the original contract had been filed with the state 
authorities and tentatively but not finally approved, and that in the interest oi 
clarity, and to avoid all ambiguity and uncertainty in the first paragraph, it w: 
necessary that certain clarifying amendments be adopted. As authorized by the 
court and submitted to the state authorities in the original draft, the parts 
paragraph first material in the present situation were as follows: 

“Central agrees to and does hereby reinsure and assume all policies of insu: 
ance of the Security in force on April 18, 1932, including all annuity and/o: 
supplementary contracts and all policies reinsured by it and extended term and 
paid up insurance in force by their terms on said date, and (except as herein 
provided) to carry out all the provisions and agreements contained in said policies 
subject to any and all defenses against claims under or actions upon said policies 
which Security rightfully might have asserted had this contract not been made 
and subject to the lien hereinafter specified. * * *” 


“As part of the consideration moving the Central to execute this contract and 
to assume the liabilities herein assumed there is hereby established and ah iced 
against each policy and contract reinsured and assumed by Central hereunder 
lien equal to the full legal reserve thereof (including dividend and coupon addi- 
tions and accumulations and an adequate reserve for disability and double indemu- 
ity benefits, if any) as such reserve has been or under the laws of the State o7 
Illinois should have been established and carried by the Security on the 18th day 
of April, 1932. The amount of such lien shall bear interest at the rate of 5 % per 
annum, compounded annually, both the lien as reduced from time to time as here- 
inafter provided and the interest thereon (which interest shall be a part of said 
lien) to be deducted from any payment made by Central pursuant to the terms of 
said policies and from any settlement made there under and from the values used 
to establish any paid up or ext need insurat n any policy ot the Secur tv as o 
April 18, 1932, or thereafter, and from any tion thereon and from any other dis- 
bursement required by the terms of said policies, if any, except as otherwise 
hereinafter expressly provided. * * *” 

It was suggested to the court that an ambiguity arose upon the face of the 
contract with regard to paid-up policies. The court at that time again examined 
the original contract and after examination announced that in its opinion there 
was lo ambiguity in the original contract; that it was the intention of the court 
that all policyholders should share pro rata in the liquidation of the assets of the 
Security and that it was not the intention of the court that paid-up policyholders 
should be paid in full, whereas present premium paying policies should receive 
only pro rata share of the remaining assets, and that in the opinion of the court 
the proper construction of the original contract was to the effect that there was 4 
lien imposed against all paid-up policies to the extent of their share in the reserve 
of the company, and that any reinsurance thereof by the Central would mean 
that the latter company would receive from the trustees the pro rata shares o! 
the liquidating assets of the Security to be applied against the liens upon the 
edad up policies thus reinsured. In other words, the court never contemplated that 
there should be an advantage to paid-up policies over other policies. They wer 
no longer capable of growth, but were for fixed amounts, matured in character, 
liquidated liabilities. 

For these reasons the court believed that the amendments were not necessary, 
but at the insistence of the parties, upon their contention that though they agreed 
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with the court, the amendments would achieve no different result but would 
‘Jarify the meaning, an order was entered authorizing certain amendments by 
virtue of which the portion of the second paragraph above quoted beginning with 
the word “as” and ending with the word “provided” was altered. The first part 
f paragraph first, set forth above, was altered to read as follows: “Central 
agrees to and does hereby reinsure and assume all policies of insurance of the 
Security in force on April 18, 1932, including all annuity and/or supplementary 
‘contracts and all policies reinsured by it in force by their terms on said date 
except extended term and paid up insurance and all claims under or in connection 








with same which shall be handled and/or paid by Central from proceeds of liqui- 
dation as directed by the Trustees hereinafter mentioned in a like manner as pro- 
vided in Paragraph Ninth hereof with respect to policy claims and rights not 


specifically mentioned therein) and, except as herein otherwise provided, to carry 
out all the provisions and agreements contained in said policies, subject to any and 
all defenses against claims under or actions upon said policies which Security 
ightfully might have asserted had this contract not been made and subject to the 
lien hereinafte1 spec ified.” 

Furthermore, a portion of paragraph eighth in the original contract, as 
vs: “In the event of the death of an assured on or after April 18, 1932, and 
his or her policy is in force, Central shall waive said lien or any balance 

ereof then remaining, upon the relinquishment by the beneficiaries of any claims 
uture proceeds of liquidation and the waiving of all claims against the 


Trustees, the Receiver, Security and Central,” was replaced with an amended para- 
craph reading as follows: “In the event of the death of an assured on or after 
\pril 18, 1932, and while his or her policy is in force on a premium paying hasis, 


Central shall waive said lien (but no accrued interest thereon) or any balance 


thereof then remaining, upon the relinquishment by the beneficiaries of any claims 
future proceeds of liquidation and the waiving of all claims against the Trus- 
tees, the Receiver, Security and Central.” 


amendments were then submitted to the state authorities, and on 

1932, the contract as amended was approved by the state department 
iid for the first time became a binding and effective contract of reinsurance 
under the law of the state of Illinois. Not until this approval was had could the 


Central proceed and then only did the rights and liabilities of the parties become 
finally fixed. 





[1] It is now contended by the petitioners that they should be allowed te 
tervene for the purpose of attacking the said order of the court. The rule 1s 
at when parties are permitted to intervene in a suit they are so permitted, not 
he purpose of disturbing an order that has prev iously been made, but in sub- 
ordination thereto and for the purpose of securing relief in the future. Conse- 
quently they are estopped from attacking any previous order of the court. Thus 
in North American Company v. St. Louis & San Fran. Ry. Co. (D. C.) 288 F. 
612, at page 627, Judge Sanborn said: “It is the established and general rule that 
those who intervene in a suit in equity on their own applications enter subject to 
and are thenceforth bound and estopped by all the previous orders, decrees, and 
acts of the court in the suit to the same extent as they would have been if they 
iad been parties to the suit when those orders, decrees, and acts were respectively 
made, and under this rule the interveners are conclusively estopped from avoid- 
ing, disregarding or assailing the decrees, the sale, the estoppels thereof, or the 
title to the property in the purchaser.” The Supreme Court of the United States, 
m U. S. v. California Co-op. Canneries, 279 U. S. 553, 49 S. Ct. 423, 73 L. Ed 
S38, referred to the “settled rule of practice that intervention will not be allowed 
tor the purpose of impeaching a decree, already entered.” See, also, Commercial 
Elec. Sup. Co. v. Curtis (C. C. . 288 F. 657, and Swift v. Black Panther Oil 
& Gas Co. (C. C. A.) 244 F. 20. Consequently, if the parties were permitted tc 
intervene, the purpose of such intervention would necessarily be denied them (11 
view of the rule cited), for they can have no relief from the situation they com- 
plain of except by vacation of the order by the court heretofore entered. 

[2] But the court deems it necessary to consider this matter further even 
though petitioners have no right to intervene for the purpose they assert, for 
the reason that if it is complained that there has been fraud or deceit upon the 
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court, it is the duty of the chancellor of his own motion to make inquiry of the 
same and prevent effectuation thereof. Consequently, I deem it necessary to con- 
sider the exact situation in this case and determine whether or not there has been 
any fraud or deceit upon the court. 

[3-7] The quotations from the original contract and amendments thereto as 
hereinbefore set forth indicate that under the original contract the situation as to 
paid-up insurance was that the Central agreed to assume paid- up insurance in 
force by its terms on April 18, 1932, and contracted, as pipet in the contract, 
to carry out the provision of such policies, subject, however, to the policy lien 
provided to take care of the deficiency in the depleted reserves. Because of such 
impairment, such lien was as of the date the receiver was appoiiited equal to the 
full amount of the reserve, and the contract provided that both the lien and the 
interest should be deducted from the values used to establish any paid-up insur- 
ance on any policy of the Security as of April 18, 1932, or thereafter. Consequeutly 
the entire reserve was as of said date, if the contract became effective, covered 
by a lien and no policyholder had any right then existing except his pro rata 
share of such depleted reserve. 

The effect of such a situation upon a paid-up policy is somewhat different 
from that upon a policy being carried upon a premium paying basis, for on paid-up 
insurance there are no longer any premiums being paid, and it has nothing of 
potential character to increase its future value. A premium paying policy, however, 
is not a static thing, but a live, kinetic interest increasing in accordance with 
the wisdom of the management of the reinsuring company. Nothing that the 
reinsurer may do will increase the fixed value of a paid- -up policy. Everything 
that it does affects the future value of continued premium paying policies. Con- 
sequently, if a reinsurer should agree to pay a paid-up policy in full, though it 
is to receive only a small percentage thereof in reimbursement from depleted 
reserves, it would be making a pure gift, and perhaps contracting to do something 
without legal consideration. Such situation the court did not contemplate and such 
situation the court did not then believe and does not now believe the original 
contract contemplated. 

If there were any indefiniteness about this interpretation of the original con- 
tract, it was probably increased by the language of paragraph eighth. Therein 
1t was agreed that with reference to a death occurring on or after April 18, 1932 
and while the policy was in force, the Central would waive the lien. If, by rea- 
son of the situation arising from paragraph first, a paid-up policy could not be 
considered in force, then the provision of paragraph eighth, providing for a wai- 
ver of lien in case of death, would not be operative with respect thereto. The 
language simply increased the ambiguity. The court’s feeling was that as to 

paid-up insurance the waiver provided by paragraph eighth could not operate 4s 

a waiver of the lien provided in paragraph first, the deduction of which from 
the reserve prevented such paid-up insurance from being in force or existence. 
Therefore, to avoid any misunderstanding in the premises, paragraph eighth was 
umended to read so as to apply only to contracts upon a premium paying basis. 
The court believed at that time that the amendments to the contract added noth- 
ing thereto, modified the same in no way, but merely made more clear to all 
parties what had been the intent of the original contract. The court believed 
then and believes now that the proportionate interests of paid-up policyholders 
under the amendments are exactly the same as they were under the original 
contract, except perhaps that the intent is clarified and the situation of paid-up 
policyholders thus improved somewhat. 

The only protection afforded policyholders by the reinsurer is paid for di- 
rectly or indirectly from the proceeds of sale of the insolvent company’s assets 
except as the policy may grow in the future. The amendments clearly recog- 
nized the unfortunate situation of holders of paid-up policies in an insolvent in- 
surance company, which have no possible future growth. They recognized that 
the lien created covered the entire reserve, and thereby eliminated the only basis 
for protection of paid-up insurance, and left to such policyholders only that which 
the law could give them, a pro rata share of the proceeds of liquidation of the 
reserves. Consequently, the amendments provided that the Central should pay 
all claims upon paid-up insurance from the proceeds of liquidation of the Secur- 
ity, as accomplished by the trustees named by the court. In this manner the 
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court authorized the trustees to endeavor to work out some method whereby 


the interest of the paid-up policyholders in the proceeds of liquidation might be 
utilized to obtain or keep reinsurance. 


To construe the original contract in any other manner than that which the 
court has indicated proper would be to place the other participants in the liquid- 
ation of the assets of the Security at a disadvantage. In other words, if the 
original contract can be construed to place upon the Central an absolute contract 
to pay all paid-up policy liabilities, other provisions of the same contract put 
upon other policyholders the eventual cost of such reimbursement by the Central. 
Paragraph eighth of the contract provides for the ‘(payment of death claims and 
the waiver of liens, but in addition it contains a provision that the total amount 
so paid on or in connection with such death claims, including liens with interest 
at the rate of 5 per cent. per annum, shall be deducted from the proceeds of 


liquidation. It is provided that all disbursements made by the reinsurer under 


this paragraph shall be “a first and prior lien on all assets in the hands of the 
trustees until such disbursements are repaid by the trustees” as elsewhere pro- ’ 
vided in the contract. The inevitable result of these provisions is that every 
dollar paid to the holder of paid-up policies in excess of their equitable share 
cf their impaired reserve could come only from the other policyholders. In 
other words, if death claims are to be paid in full and the reinsurer is to be 
reimbursed from the depleated feserve, such reserve will afford just so much 
less a return to the other policyholders. Under no condition should a court of 
equity allow preference in distribution of proceeds of liquidation amongst unse- 
cured creditors. To create and recognize a preferred special class of such 
unsecured creditors is not equity. 

Some contention is made that the amendments were sought by the reinsurer 
to avoid its obligations. If under the original contract the latter assumed full lia- 
bility for paid-up policies, then under paragraph eighth it was entitled to reim- 
bursement for all such payment out of reserves of the Security. Consequently it 
stood no chance to lose unless the whole of the depleted reserve was insufficient to 
pay the comparatively small number of paid-up policy demands. The amendments, 
therefore, did not benefit the reinsurer. 

Considerable is said concerning collusion between state authorities and the 
Central. Nothing submitted to the court indicates in the slightest degree any such 
collusion and the court is not interested in that question. It is of little moment 
whether the Central requested the amendments originally or whether the ideas 
originated with the insurance company or whether they originated with the receiver 
The sole question which the court had to consider was whether it was worth while 
to make more explicit the intent and meaning which the court placed upon the 
original contract. In the interest of clearness it was desirable to make. it impossible 
for there to be any question as to the right of all policyholders to share equitably 
and pro rata in the depleted assets. Therefore, the court permitted the amend- 
ments, and such amendments having been made prior to the final approval by the 
state authorities, the contract, in its final form, was not effective until the amend- 
ments had been approved. 


The amendments complained of injured in no way the petioners’ rights. They 
were the same after the amendments as they were before, namely, the right to par- 
ticipate with the other creditors on an equitable basis in all the assets of the defunct 
company. This court could give them nothing more then and can give them nothing 
more now. To allow them to intervene at the present time, therefore, in an attempt 
to accomplish more, would be a futile gesture. Furthermore, as we have seen, the 
petitions for leave to intervene attack something which the court has previously 
fully considered and which is not now open to attack by subsequent interveners. 

\ccordingly, the motion will be denied. 


PETERS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 3352. 
District Court, M. D. Pennsylvania. Nov. 13, 1933. 

4 Federal Supplement 928. 
INSURANCE. 
_ Where life policy with disability clause conditioned insurer’s liability for 
disability benefits on proof of total and permanent disability, allegation in in- 
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statement of claim that proof was furnished, or that it was waived by 


cr, was essential. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

Assumpsit by Harry E Peters against the Mutual Life Insurance Com, 
{ New York to recover disability benefits. On affidavit of defense raising 

1 f law concerning sufficiency of plaintiff’s statement of claim. 
tvit of defense sustained with leave to plaintiff to amend. 
Mervine, of Stroudsburg, Pa., for plaintiff. 

y, Hi 1] H arris & Harris, of Scranton, Pa., for defendant. 

lounson, District Judge. 

The question of law to be decided is raised on an affidavit of defense ra 

questions of law to plaintiff's statement of claim. The plaintiff brought his action 
of assumpsit to recover the sum of $304.20, a premium paid on Octol er l 
on an insurance policy, No. 4069323, issued to the plaintiff on his ; 
18, 1928, and also to recover $100 per month from July 3, 1930, down 
t of trial, with interest; also = sum of $408.90, a premium paid on 
18, 1930, on an insurance policy, No. 4069324, issued to the plaintiff o1 
October 18, 1928. 

The plaintiff contends that on July 3, 1930, while at the age of thirty-four 
irs, ] came totally and permanently disabled by disease causing pa 
ment of his body so that since that date he has been continuously prevented there- 
by from following a gainful occupation and that by section 3 of a No. 4069323, 
which provides, “If, before attaining the age of sixty years and while no premium 
on kg olicy is in default, the Insured shall furnish to the Company due proof 

he is totally and permanently disabled, as defined above, the company will 

t the following benefits during the remaining lifetime of the insured so long 

| continues. * * * The company will pay a monthly income 

Insured of the amount stated on the first page hereof ($10. per $1,000 face 

it of Policy), beginning upon receipt of due proof of such disability .ete 

* The Company will also, after receipt of ‘such due proof, waive pay- 

ment of each premium as it thereafter becomes due during such disability.” The 
plaintiff is entitled to recover $100 per month from October 18, 1930, to the time 
of trial, and the premium of $304.20, which he paid October 18, 1930, after he 
became totally and permanently disabled by disease on July 3, 1930. The plain- 
tiff contends that by the provisions of section 3 of policy No. 4069324, which 
provides, “If, before attaining the age of sixty years and while no premium on 
this policy is in default, the Insured shall furnish to the company due proof that 
he is totally and permanently disabled, as defined above, the company will waive 
payment of each premium as it thereafter becomes due during such disability,” 


he is entitled to recover the premium of $408.90 paid on this policy October 18, 
1930 


But in the defendant’s affidavit of defense raising questions of law, the de- 
fendant contends that the plaintiff's statement of claim is insufficient to show a 
cause of action for the reason that it fails to set forth that the plaintiff furnishe 1 
to the defendant company “due proof” that he was totally and permanently dis- 
abled on July 3, 1930. 

The plaintiff could not recover in this action unless at the trial he showed 
that he had furnished due proof of his permanent and total disability or that 
such proof was waived by the defendant company, and since such proof is ar 
essential condition or requisite for recovery, it is necessary that plaintiff's state- 
ment allege such proof. In this respect plaintiff’s statement is insufficient and the 
defendant's affidavit of defense raising questions of law must be sustained. — 

\nd now, November 13, 1933, the defendant’s affidavit of defense raising 
questions of law is sustained, and the plaintiff is allowed fifteen days in which 
to file an amended statement of claim. 
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NEW YORK LIFE INS. CO. v. JACQUES. NO. 4—3161. 
Supreme Court of Arkansas. 
Oct. 23, 1933. 
\ Rehearing Denied Nov. 20, 1933. 
64 Southwestern Reporter (2d) 96. 
1, INSURANCE. ; 

Whether insurer, under life policy containing provision for monthly benefits 
and waiver of premium upon insured’s total and permanent disability, breached 
contract, held for jury. 

Life insurance policy contained provision providing that, if insured 
should become totally and permanently disabled, the insurer would waive 

the payment of further premiums on the policy and pay an income of 

$10 per month during the continuance of such total and permanent dis- 

ability. 

(For other cases, see Insurance, Dec. Dig. § 237). 

2. INSURANCE. 

In insured’s suit for breach of life policy containing provision for monthly 
benefits and waiver of premiums on insured’s total and permanent disability, in- 
surer’s evidence showing that insured, because of affliction, was more susceptible 
to diseases, and showing present values of disability benefits at intervals of five 
years up to thirty years, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 237). 


Appeal from Circuit Court, Howard County; A. P. Steel, Judge. 

Suit by Thomas §S. Jacques against the New York Life Insurance Company. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed, and cause remanded for a new trial in accordance with opinion. 

Louis H. Cooke, of New York City, Feazel & Steel, of Nashville, and Rese, 
Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Jas. S. McConnell and J. M. Jackson, both of Nashville, for appellee. 

MEHAFFY, Justice. 

On April 11, 1930, the appellant issued its policy in the amount of $1,000 to 
the appellee. It is provided in said policy that, should the insured become to- 
tally and permanently disabled, the appellant would waive the payment of fur- 
ther premiums on said policy and pay an income of $10 per month during the 
continuance of such disability. 

Appellee is 23 years of age, a baker by trade, and knows no other business. 
He filed suit alleging that, while said policy was in full force and effect, he be- 
came permanently and totally disabled; he became afflicted with infectious arthri- 
tis of the left hip joint; that his disability was total and permanent. 

Due proof was made, and, during the period of March 15, 1931, to January 
15, 1932, appellant waived premiums and paid appellee $10 per month. It was 
alleged that on January 15, 1932, the appellant breached its contract of insurance 
and discontinued the payment of disability benefits, and since that time has con- 


tinued to breach said contract by refusing to pay the benefits and waive the pre- 
miums 


Appellee alleged that he had an expectancy of 40.17 years. He alleged that 
he was entitled to receive $10 per month from January 15, 1932, for 40.17 years, 
and, at his death, his beneficiaries are entitled to receive $1,000. He asked judg- 
ment for the present worth of the disability benefits, and present worth of the 
$1,000; the amount sued for being $2,999.95. 


The appellant answered denying the material allegations in the complaint. The 
appellant filed amendment to its answer, alleging that it received information 
to the effect that appellee was employed part of the time, and that he was ex- 
amined by a physician and was not totally and permanently disabled and so noti- 
fied appellee; that it subsequently reconsidered appellee’s claim and admitted that 
he was disabled within the terms of the contract and tendered him all of the 
monthly installments to which he was entitled. Appellant renewed its tender, and 
offered to pay all installments due and in all respects comply with the contract. 

We deem it unnecessary to set out the evidence. It is sufficient to say that 
there was ample evidence to sustain the claim of total disability, and the appellant 
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admitted and offered to pay. There was a jury trial and a verdict directed by 
the court in the amount of $1,982.72, with interest at 6 per cent per annum. 
Motion for new trial was filed and overruled, and the case is here on appeal. 

Appellant first contends that there is no evidence of a repudiation or breach 
of the contract. Numerous letters from the appellant to appellee were introduced, 
all of them tending to show that they did not intend to repudiate the contract, but 
it is admitted that they declined to pay disability benefits from January 15, 1932, 
claiming that appellee was not totally disabled and that appellant was not under 
any obligation to pay the disability benefits. It also advised him that he must 
pay his premiums. 

The evidence tended to show that the appellant had made examinations, de- 
termined that he was totally disabled, and paid disability benefits for a number of 
months, and then declined to pay further, at a time when appellee’s disability was 
the same that it was when they first began to pay disability benefits. 

It is the contention of the appellee that appellant was not acting in good 
faith, and that its conduct was a repudiation and breach of its contract; that it 
knew appellee’s condition and refused to comply with the terms of the contract. 

[1] The court directed a verdict, thereby holding as a matter of law that 
the appellant had breached its contract. This was error. The court should have 
submitted to the jury the question whether appellant had breached its contract. 

[2] The court also refused to permit the appellant to introduce evidence to 
show that appellee’s afflicion was such as to prevent him from taking a normal 
amount of exercise and to make him more susceptible to diseases of all kinds, 
and refused to permit appellant to show the present values of amounts in contro- 
versy at periods of 5, 10, 15, 20, 25, and 30 years. This evidence was offered on 
the theory that the jury might find that the appellee, who claimed to be totally 
and permanently disabled, would not live out the full expectancy of a normal, 
healthy person. 

[3] We think the court erred in not permitting appellant to make this proof. 
The mortality tables were properly admitted in evidence, but those tables are for 
the purpose of showing the expectancy of a person in health, and, in order to 
determine the expectancy of a person who is not in good health, it is proper to 
introduce the mortality tables and all other evidence tending to show his expec- 
tancy. 

We said in a recent case: 

“Appellant contends that the court erred in admitting in evidence the Carlyle 
Mortuary Tables over its objection and exception. It is urged that there was no 
issue of the expectancy of Alice Jackson’s life in this case, and that the table of 
expectancy of life was therefore inadmissible. * * 

“This court, in the case of Arkansas Midland R. Co. v. Griffith, 63 Ark. 491, 
39 S. W. 550, held that evidence of disease or of ill health or of hazardous em- 
ployment may impair or destroy probative effect of tables of expectancy of life, 
but it does not make them inadmissible. 


“No error was committed in admitting the mortality tables, but reversible 
error was committed in accepting them by the court as conclusive. At the time 
of the breach of the contract, Alice Jackson was sick, and her condition would 
have entered into her expenctancy of life. At the time of the breach of the con- 
tract, when her right of action accrued, her expectancy of life was necessarily in 
dispute and to be ascertained from all the evidence and circumstances surrounding 
her condition of health. This issue of fact being in dispute, it was a question 
for the jury and not the court to determine.” Natl. Life & Acc. Ins. Co. vy. Sims 
(Ark.) 63 S. W. (2d) 524, decided October 9, 1933. 


Insurance policies like the one herein involved have been construed by this 
court many times, and we do not deem it necessary to discuss these questions oF 
review the authorities. Some of the recent cases are as follows: Nat'l Life & Ace. 
Ins. Co. v. Whitfield, 186 Ark. 198, 53 S.W.(2d) 10; Missouri State Life Ins. Co. 
v. Johnson, 186 Ark. 519, 54 S.W.(2d) 407: Missouri State Life Ins. Co. v. Holt, 
186 Ark. 672, 55 S.W.(2d) 788; Massachusetts Prot. Ass’n v. Oden, 186 Ark. 844, 
56 S.W.(2d) 425; Mutual Life Ins. Co. v. Marsh, 186 Ark. 860, 56 S.W.(2d) 433; 
Guardian Life Ins. Co. v. Johnson, 186 Ark. 1019, 57 S.W.(2d) 555; Missour! 
State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600; Sovereign Camp, 
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W. O. W. v. Meek, 185 Ark. 419, 47 S.W.(2d) 567; ARtna Life Ins. Co. v. 
Spencer, 182 Ark. 496, 32 S.W.(2d) 310. ; 

If there was a breach of the contract by appellant, appellee is entitled to 
recover. If there was no breach of the contract, then appellee is entitled to recover 
the disability benefits and is relieved from the payment of premiums. 

For the errors indicated, the judgment is reversed, and the cause remanded 
for new trial, with permission to introduce evidence to show the expectancy of 
life of appellee, and with directions to submit the question to the jury as to 
whether there was a breach of contract. 

Smith and Butler, JJ., concur in the reversal of the judgment, but they believe 
that the evidence shows that there was no breach or repudiation of the contract 
and the court should have so declared. 


BANKERS’ RESERVE LIFE CO. v. HARPER. No. 4—3102. 
Supreme Court of Arkansas. Nov. 6, 1933. 
64 Southwestern Reporter (2d) 327. 
6. INSURANCE. 

Beneficiary held not required as condition to suing on life policy, to return, or 
tender to insurer, money consideration given her for fraudulent release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

\ppeal from Circuit Court, Clay County, Western District; G. E. Keck, Judge. 

\ction by Susie Harper against the Bankers’ Reserve Life Company. Judg- 
‘ment for plaintiff, and defendant appeals. 

\ffirmed. 

Dudley & Barrett, of Jonesboro, for appellant. 

Oliver & Oliver, of Corning, for appellee. 

Jounson, Chief Justice. 

[1] On former appeal in this case, 185 Ark. 1082, 51 S.W.(2d) 526, we held 
that the testimony introduced in said cause made a question of fact for a jury to 
determine whether or not the release was procured by fraud or coercion. That 
opinion is the law of this case on that question, the testimony here presented being 
substantially the same as on the former appeal. Therefore, we conclude that the 
trial court was correct in submitting the question of the validity or invalidity of the 
release to the jury and the jury’s finding that the release was procured by fraud and 
coercion is supported by the evidence. 

{2] Appellant insists that the trial court erred in refusing the introduction of 
a letter written by appellee’s sister to appellant in reference to the release. The 
uncontradicted testimony in this record reflects that this letter was written by 
appellee’s sister to appellant without the knowledge or consent of appellee. The 
burden was upon appellant to show that the letter was authorized by appellee and 
this it wholly failed to do. The trial court was correct in refusing to admit this 
letter in evidence. 

[3, 4] Next, it is said that error was committed in permitting the witness 
\rnold to express his opinion in reference to the demeanor of Mr. Dow, the 
agent of appellant who procured the release. Under settled principlies of this court, 
lay witness may express an opinion after detailing the facts and circumstances upon 
which the opinion is based. Pacific Mutual Life Insurance Company of California 
v. Cleone McCombs et al. (Ark.) 64 S.W.(2d) 333. 

_ [5] It is said that error was committed by the trial court in refusing to admit 
in evidence certain records of the hospital, wherein the deceased, Samuel Harper, 
was confined just prior to his death. Admittedly, these records were not made by 
the offered witness, neither were they made in his presence or hearing, therefore, 


the authenticity of these records was not established by any testimony. The trial 
court therefore did not err in so holding. 


[t is next complained that the trial court erred in giving and refusing to give 
certain instructions. It suffices to say that we have carefully read the instructions 


gi\ om refused by the trial court and we think they conform to previous decisions 
of this court. 


[6] It is here argued that the case should now be dismissed, because appellee 
did not, prior to the institution of this suit, return, or offer to return to appellant 
the money consideration for the release. This court has many times held that this 
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was not necessary where the release was procured by fraud. Union Life Insurance 
Company v. Harkey (Ark.) 58 S.W.(2d) 422; Industrial Mutual Indemnity Com- 
pany v. Thompson, 83 Ark. 574, 104 S. W. 200, 10 L. R. A. (N. S.) 1064, 119 
Am. St. Rep. 149. 

Lastly, it is contended that the trial court erred in allowing an attorney's fee 
of $————.. The trial court heard testimony on the reasonableness of the fee and 
we cannot say that his award is contrary to the testimony. 

No error appearing, the judgment of the trial court is in all things affirmed. 





CONTINENTAL LIFE INS. CO. v. GRAY. No. 4—3165. 
Supreme Court of Arkansas. Oct. 30, 1933. 
Rehearing Denied Dec. 4, 1933. 
64 Southwestern Reporter (2d) 554. 

1. INSURANCE. 

Loan value on life policy containing table showing that policy had loan value 
after payment of seven annual premiums held available after payment of seventh 
premium and before payment of eighth premium. 


(For other cases, see Insurance, Dec. Dig. § 364.) 
3. INSURANCE. 
Insurer cannot declare forfeiture of policy for nonpayment of premium when 
it has in its hands sufficient funds of insured to pay premium, but must do so. 
(For other cases, see Insurance, Dec. Dig. § 360[3].) 
4. INSURANCE. 
Loan value, sufficient to meet quarterly premium, must be so applied by in- 


surer, to prevent forfeiture of life policy for nonpayment of annual premium, 
though insured had not elected to make quarterly payments. 


(For other cases, see Insurance, Dec. Dig. § 364.) 
5. INSURANCE. 

Assessment of statutory penalty and attorney's fee upon insurer which denied 
liability in suits on life policies by beneficiary who recovered amount sued for, 
less premiums due to insurer, held not error. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Two suits by Octa W. Gray against the Continental Life Insurance Company. 
From judgments in favor of plaintiff, defendant appeals. 

Affirmed. 

Charles G. Revelle and Courtney S. Goodman, both of St. Louis, Mo., and Ar- 
nold & Arnold, of Texarkana, for appellant. 

Pratt P. Bacon and Shaver, Shaver & Williams, all of Texarkana, for appel- 
lee. 

Humpnreys, Justice. 

Appellee brought separate suits in the circuit court of Miller county to recover 
from appellant the sum of $2,500, less $265 borrowed by the insured from appellant 
on each of two life insurance policies issued by appellant to her husband, in which 
she was the heneficiary. 

\ppellant filed an answer in each case denying any liability whatever. 

The cases were consolidated for the purposes of trial and submitted upon the 
pleadings and testimony. At the conclusion of the testimony, it was agreed that 
there was no dispute on the facts, and each party asked for an instructed verdict; 
whereupon the court instructed a verdict in favor of appellee for $2,500, less 
$292.05 on policy No. 67782, and a verdict in favor of appellee for $2,500, less 
$296.60 on policy No. 68195, and rendered judgments in accordance with the ver- 
dict, from which is this appeal. 

The first policy was issued and delivered on the 26th day of February, 1925, 
and the second on the 14th day of March, 1925. Each policy was issued in con- 
sideration of an annual premium of $70.33, payable annually in advance. Seven 
annual premiums were paid as they matured; the last being paid respectively on 
February 26th and March 14, 1931, which carried the policies respectively to Feb- 
ruary 26 and March 14, 1932. Prior to the payment of the last premiums, the in- 
sured had borrowed on each policy $265. Each policy contained a table of non- 





Life] New York Life Ins. Co. v- Parker 45 


on 


forfeiture and loan values, showing that after the payment of the seventh premium 
the loan value on each policy was $320. The insured did not pay the premiums on 
February 26 and March 14, 1932, respectively, either at the time or within the grace 
period. Insured died on the 7th day of June, 1932. . ; 

[1-4] The main contention of appellant for a reversal of the judgment is that 
the loan value of $320 was not available during the seventh year or until the eighth 
annual premium had been paid. We find nothing in the table of loan values sup- 
porting such a contention. The paragraphs in the policies relative to “Cash Loans” 
and “Automatic Premium Loans” clearly provide that appellant will lend on the 
sole security of these policies any sum within the loan value stated in the table of 
loan values for the year in which the loan is made; and that appellant will advance 
any premium becoming due as a loan against the policy, provided the loan value 
of the policy is sufficient to cover same, and provided, further, that insured shall 
have made written request therefor either in the application or otherwise. Under 
the rule announced in the case of Missouri State Life Insurance Company v. Mill- 
er, 163 Ark. 480, 260 S. W. 705, the loan value of these policies was available after 
the payment of the seventh annual premium and before the payment of the eighth 
annual premium. The insured had borrowed only $265 on each policy, leaving a 
Joan balance of $55 on each, which was more than enough in the hands of appel- 
lant to pay the premiums beyond the death of the insured, which occurred on June 
7, 1932. Forfeitures are frowned upon by the courts, and insurance companies will 
not be permitted to declare forfeitures for nonpayment of premiums as long as 
they have funds available in their hands with which the premiums might be paid. 
The duty rests upon them to pay the premiums out of such funds and thereby pre- 
vent forfeitures. Security Life Insurance Co. v. Matthews, 178 Ark. 775, 12 
S.W.(2d) 865. Appellant contends, however, that the: premiums had been paid 
annually, and that there was not sufficient loan value to pay the full annual pre- 
mium, and that the insured had not exercised an election under the policy to have 
the annual payments changed to quarterly payments. This makes no difference. A 
legal duty rested upon appellant to make the application as far as it would go in 
order to protect the policyholder. We so ruled in the cases of Mutual Life Insur- 
ance Company v. Henley, Guardian, 125 Ark. 372, 188 S. W. 829, and Pfeiffer v. 
— State Life Insurance Company, 174 Ark. 783, 297 S. W. 847, 54 A. L,. 
R. 600. 

[5] Appellant also contends for a reversal of the judgment because the court 
imposed the statutory penalty and attorney’s fee upon it. This contention is made 
upon the theory that less was recovered than sued for. Appellant denied any li- 
ability whatever or that appellee was entitled to any sum on the ground that the 
policies had been forfeited. The fact is that appellant really recovered the amount 
sued for. The only amount that the court deducted was the premiums due to ap- 
pellant by the insured from February and March, 1932, to the date of the insured’s 
death, which occurred on June 7, 1932. This point was decided adversely to the 
contention of appellant in the case of Life & Casualty Co. v. Sanders, 173 Ark. 
362, 292 S. W. 657. 

No error appearing, the judgment is affirmed. 


NEW YORK LIFE INS. CO. v. PARKER. No. 4—3133. 
Supreme Court of Arkansas. Oct. 16, 1933. 
Rehearing Denied Dec. 4, 1933. 
64 Southwestern Reporter (2d) 556. 
1. INSURANCE. , 
In action on life policy defended on ground applicant failed to disclose heart 
trouble, whether insured was afflicted with heart disease held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
3. INSURANCE. 8 ; 
Life insurance applicant’s false answer respecting trivial ailment would not be 
breach of warranty as to health, though truthfulness of answers was warranted. 
(For other cases, see Insurance, Dec. Dig. § 291[6].) 
4. INSURANCE. 
In action on life policy defended on ground of false answers by applicant, re- 
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specting health, court properly instructed that company physician’s knowledge of 
applicant’s health would be knowledge of company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Crittenden County; G. E. Keck, Judge. 

Action by Estelle M. Parker against the New York Life Insurance Company, 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Ewing, King & King, of Memphis, Tenn., and R. V. Wheeler, of Marion, for 
appellant. 

Church & Gannaway and Exby, Moriarty & Pierce, all of Memphis, Tenn., for 
appellee. 

3UTLER, Justice 


Appellant company issued its policy of life insurance on the life of Pliny L, 
Parker on October 2, 1930. This suit is brought by appellee, the beneficiary named 
in the policy, to recover on the same for the death of said Pliny L. Parker, which 
occurred on April 20, 1931. Appellant answered denying liability and made his 
answer a cross-complaint, and asked for the cancellation of the policy on account 
of fraud alleged to have been practiced by Parker in the procurement of the con- 
tract of insurance. The fraud was alleged to be in these particulars: That the ap- 
plication contained a warranty of the truth of the answers and that certain false 
answers were made to questions propounded, the questions being, Did he have any 
disease serious or not serious within the past three years, and the name of the 
physician with whom he had consulted or by whom he had been treated; and what 
physicians he had consulted within the past three years and if within the past three 
years he had been continuously, and was then, in good health, and if he had con- 
sulted a physician for, or suffered from, any disease of the heart, and what physi- 
cian not already named had he consulted or been examined or treated by within 
the past five years? It was alleged that all these questions had been falsely ans- 
wered in the negative, when in fact Parker had been treated on September 3, 1930, 
ior a disease of the heart by Dr. J. T. Irby who had then and there diagnosed the 


said disease as angina pectoris and had informed the said Parker at the time of 
its nature and character. 


The motion to transfer to equity was denied, and on the issues presented evi- 
dence was adduced which resulted in the verdict and judgment for the appellee, 
from which is this appeal. 

Dr. J. T. Irby testified on behalf of the appellant on the questions presented 
by its answer and cross-complaint and stated that he had been called to treat the 
assured about 9 or 10 o’clock on the night of September 3, 1930; that he was with 
him thirty or forty minutes, examined him with a stethoscope, took his blood pres- 
sure, and “I was under the impression that he had an attack of angina and told 
him so.” He testified that angina was a disease of the heart, and that he discussed 
the condition with Parker and told him to avoid any excitement—to live as quietly 
as he could—that any excess of overeating, or anything like that, would bring on 
enother attack which might be his last; that he gave the patient a hypodermic, 
left two or three tablets for his use, and described angina, its cause and affect. 
He further stated that he saw Parker a day or two after and that he looked pretty 
badly washed out as if he was weak; that he looked like a very sick man. 

On the part of the appellee, Mrs. Parker testified that she was with her 
husband all the time that Dr. Irby was present, and that the doctor did not give 
a hypodermic or take the blood pressure of the patient; that she was present in 
the room all the time, except for a few moments when she went out to get a glass 
of water. She stated that her husband had eaten a large meal and about thirty 
minutes after supper had an attack of indigestion, from which he frequently 
suffered causing his stomach to feel too full and press against his heart and 
cause a pain in his chest; that just before she called Dr. Irby that night she 
gave her husband some soda and water after which he was better, and when 
Dr. Irby arrived he prescribed two little tablets that looked like aspirin, but 
‘hat her husband wouldn't take them, saying he was feeing better and didn't need 
it. She also said that Dr. Irby did not tell her husband that he had trouble with 
his heart and that her husband had only consulted a physician within the past five 
vears on account of a gunshot wound; that in October or November of 1930 
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Parker had influenza. Dr. Watkins, who examined Parker for the insurance 
testified that he had treated Parker for a gunshot wound and for influenza; that 
he had examined him for the policy sued on and that during the examination 
Parker told him that Dr. Irby had called to see him a night or two before the 
application for insurance was ‘made, and that the doctor left a little medicine and 
told him if he had any trouble to take it, but he was all right and did not need it. 
He said that this information he treated as a visit for a trivial matter and at- 
tached no importance to it and did not think it necessary to include it in the 
answers to the questions. He stated that he had treated Parker for a number of 
years and had never observed any indication of heart disease. 

It was in testimony that there was a certain ailment called pseudo or false 
angina and its characteristics and its symptoms resembled real angina, except 
that the pain would endure for an hour or longer, whereas in true angina 
pectoris the attacks would last only a few minutes and would either disappear 
or the patient die. 

There was testimony given by Dr. LeRoy, called as an expert witness by the 
appellant company, to the effect that the symptoms in angina pectoris developed 
suddenly, generally in the extreme or upper left side, the pain spreading down 
the arm and very violent and gripping and excruciating in the region of the 
heart, extending more or less one way or the other. In addition to that there 
was a very great weakness, sweat, fear, and a sense of impending death. In 
addition to that, there is a distinct shortness of breath, headache and things of 
that sort, the principal thing, however, being great weakness, terrible pain, an 
apprehension of immediate death, pallor, and poor circulation. 

Dr. Irby did not state that the patient had any of these symptoms; he said 
“he had quite a bit of pain in his chest and upper part of the abdomen; the pain 
was in the region of the heart, left side of chest and left shoulder. He (Parker) 
stated, he had been suffering some little bit when I arrived, pgssibly an hour or 
two. 

On this state of the testimony, the court on its own motion gave the follow- 
mg charge to the jury: “Gentiemen of the jury, the plaintiff, as beneficiary 
named in a certain policy of insurance, New York Life Insurance Company, 
sues for recovery of the amount of said policy, and the defendant defends on the 
ground that the policy is voided by an incorrect answer of the deceased, made 
to one of the questions in the application. You are charged that the burden 
of proof is upon the defendant to show the incorrectness of said answer,” and 
at the request of defendant, appellant, continuing, the court charged the jury 
that, “The application of the deceased for a policy of the defendant company 
reflects that in answer to a question in the application as to whether or not he 
had ever had a disease of the heart, that the answer was in the negative. You 
are charged that if you find from the evidence that the deceased had, a short 
time before the application, had an attack of angina pectoris, a disease of the 
heart, and had been treated by a physician therefor and that the answer to this 
question in the application was made by him knowing that he had had such an 
attack, and been so treated, your verdict will be for the defendant. If you fail 
to find such fact, your verdict will be for the plaintiff for the amount sued for,” 
and on its own motion the court added to this instruction the following sentence: 

“That is the only issue, gentlemen in this case.’ 

This was all the instruction requested and given. After the jury had been 
out and deliberated some time they returned into court and one of the jurors 
propounded the following question to the court: “May we ask one more question 
—Can you give to the jury an instruction on how far the knowledge of the 
examining physician bound the company ?” The court, in answering this question, 
charged the jury in this manner: “In answer to the question, you are told that 
if there is any knowledge of the company physician from the testimony here 
that would affect the merits of the case, as a rule of law, the knowledge of the 
company physician would be knowledge to the company, unless, of course, you 
found that there was collusion between the company physician and the applicant 

to defraud the company, but as a general rule of law, the knowledge of the 
physician would be knowledge of the company. At this time, the court does 
not recall any part of the evidence that would make this rule of law material.” 

[1, 2] It will be observed that the appellant, by the request for the instruc- 
tion which has been quoted, pitched its defense on the sole ground that the 
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assured, before the date of the application, was afflicted with a disease of the 
heart and that he knew of the existence of this disease and fraudulently concealed 
the same from the insurance company. The appellant insists that there is no 
iegal evidence to dispute the testimony of Dr. Irby which ‘conclusively shows that 
Parker not only had a disease of the heart, but that he was well aware of the 
fact. Appellant further insists that the testimony which might tend to contra- 
dict that of Dr. Irby is negative in its nature and has no probative force, and 
therefore there is no substantial evidence to support the verdict. Appellant 
insists that the true rule for determining the weight of negative testimony js 
that when a witness testifies that he did not hear a conversation this in no 
manner contradicts the testimony of another witness who states that he did hear 
it if there are circumstances which explain why the witness did not hear what 
was said. Appellant calls attention to the fact that Mrs. Parker was absent 
for a time from the room while Dr. Irby was in attendance upon her husband. 
and the conversation relative to the nature of his disease between Parker and 
Dr. Irby could have been had during her absence. This was properly a circum- 
stance for the jury to consider in weighing the testimony of the appellee. The 
appellant, however, overlooks the fact that according to her statement she was 
absent from the room only long enough to procure a glass of water and return 
with it, and that a conversation of the nature testified to by Dr. Irby could 
scarcely have been begun and concluded in so short a time. Then, too, the 
intimate and confidential relation existing between a husband and wife makes 
it hardly possible that so grave a condition, with its probable result, could have 
been discussed without the appellee knowing something of it. 

There are other circumstances which tend to contradict the testimony of 
Dr. Irby—the absence of the symptoms of angina pectoris—the testimony of 
Parker's phy sician, who had treated him for his ailments and who had examined 
him from time to time, to the effect that he had discovered during his adminis- 
trations and examinations no evidences of any heart disease. This, together with 
the testimony to the effect that Parker was subject to spells of indigestion 
which caused oppression and pain in the region of the heart, was entirely 
sufficient to raise the question as to whether or not the appellee was in fact 
afflicted with a disease of the heart and the attack for which he had been treated 
by Dr. Irby was angina pectoris, or a different and trivial ailment caused by 
indigestion, and that the attack was a false angina instead of the more serious 
trouble which Dr. Irby suspected. Here, it may be said, that Dr. Irby did not 
state in positive terms that Parker was suffering from angina pectoris, but 
stated, “I was under the impression that he had an attack of angina and told 
him so.” These questions were submitted to the jury at the request of the 
appellant in the instruction noted, and the finding of the jury is conclusive. 

|3, 4] The appellant objected and saved his exceptions to the answer of the 
court to the question asked by the juror relating to the effect of the knowledge 
of the physician who examined the applicant for the insurance company. This 
physician related in detail the conversation between himself and Parker from 
whith it appears that he knew of the visit of Dr. Irby but attached no significance 
to it, perhaps because in his previous association with Parker in a professional 
capacity nothing had occurred which would lead him to suspect Parker of 
-having any serious organic disease. The evidence is such that the jury might 
have concluded that the examining physician, and Parker himself, treated the 
attack about which Dr. Irby testified as a result of some trivial ailment only. 
Such ‘ailments, it has often been decided, are not in the contemplation of the 
parties when application for insurance is made and accepted; and, although the 
truthfulness of the answers are warranted by the applicant, such ailments would 
not affect the risk assumed by the insurer, and a false answer would not be a 
breach of the warranty. Arkansas State Life Ins. Co. v. Allen, 166 Ark. 490, 
266 S. W. 449, and cases cited. 


The court also correctly answered the question of the juror. The examining 
ohysician in questioning the applicant was the representative of the insurer. If 
he, after having been informed of the facts by the applicant, chose to ignore 
them, this conduct would estop the company from avoiding the policy on the 
ground that the questions were incorrectly answered. Mutual Reserve, etc.., 
Co. v. Cotter, 81 Ark. 205, 99 S. W. 67; Bankers’, etc., Co. v. Crowley, 171 Ark. 
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135, 284 S. W. 4; American Nat. Ins. Co. v. Hale, 172 Ark. 958, 291 S. W. 82; 
Commonwealth, etc., Ins. Co. v. Tanner, 175 Ark. 482, 300 S. W. 927; The Macca- 
bees v. Gann, 182 Ark. 1141, 34 S.W.(2d) 456. 

[5] It was lastly argued by the appellant that the court erred in refusing 
to transfer the case to equity. The court correctly retained the case for the 
reason that all of the defenses urged were available in a court at law, and ade- 
quate and complete relief could there be had. No prejudice could therefore 
have resulted from the court’s action in this regard. Hugus v. Sanders, 164 
Ark. 385, 261 S. W. 899; Mott v. First Nat. Bank, 171 Ark. 7, 283 S. W. 3; Bassett 
y. Mutual, etc., Ass’n, 178 Ark. 906, 12 S.W.(2d) 893. 

Let the judgment be affirmed.. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. v. FANCHER et al. 
S. F. 14528. 
Supreme Court of California. Nov. 1, 1933. 
26 Pacific Reporter (2d) 482. 
2. INSURANCE. 

Designation of beneficiary in life policy initiates in beneficiary’s favor an 
inchoate gift of policy proceeds, which, if not revoked by insured prior to death, 
vests in beneficiary at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

Langdon, J., dissenting. 

In Bank. 

Appeal from Superior Court, Alameda County; Frank M. Ogden, Judge. 

Action in interpleader to determine title to proceeds of life insurance policies, 
by the Travelers’ Insurance Company of Hartford, Connecticut, against Dorothy 
H. Fancher, individually and as administratrix of the estate of Charles R. Fancher, 
deceased, and others. From the judgment, named defendant appeals. 

Judgment modified, and, as modified, affirmed. 

For prior opinion, see 20 P.(2d) 1004. 

John S. De Lancey, of Oakland, for appellant Dorothy H. Fancher. 

Probasco & McClean, of Oakland, for appellant William H. Hadly. 

L. R. Weinmann and W. E. Licking, both of Oakland, for respondents. 

Per Curiam. 


This cause was ordered transferred from the District Court of Appeal to this 
court for further consideration. After giving the opinion of that court consider- 
able study, we are of the opinion that it correctly disposes of the questions pre- 
sented on this appeal, and we, therefore, adopt it as the opinion of this court. It 
was prepared by Mr. Justice Knight, concurred in by Presiding Justice Tyler and 
Justice Cashin, and is as follows: 

_ Charles R. Fancher and appellant were married during the year 1918, and 
lived together thereafter until June 25, 1931, at which time Fancher died intestate, 
leaving surviving him as heirs at law appellant and two minor children, aged ten 
and twelve years, respectively. During the marriage and between April, 1925, and 
April, 1929, inclusive, on Fancher’s application, the plaintiff insurance company 
issued to him five policies of life insurance, aggregating $48,000, wherein he 
designated the children as beneficiaries. All of the premiums were paid out of 
community assets, and for that reason upon Fancher’s death conflicting claims 
arose between appellant and the guardian of the children as to the proceeds oi 
said policies; each claiming the full amount thereof. Thereupon the insurance 
company instituted this action in interpleader to have the rights of the respective 
claimants judicially determined. In deciding the matter the trial court followed 
the decision rendered in New York Life Ins. Co. y. Bank of Italy, 60 Cal. App. 
602, 214 P. 61, holding that inasmuch as the policies were paid for out of com- 
munity funds they constituted community assets, and that therefore the widow 
was entitled to one-half of the proceeds thereof as her share of said community 
assets, and that the children were entitled to the remaining half as beneficiaries 
named in said policies. The widow has appealed, contending that the rule of the 
New York Life Ins. Co. Case, supra, awarding the widow only half the proceeds 
of the policy was in effect nullified by the amendment of 1923 to section 1401 of the 
Civil Code (which, in 1931, with slight changes, was superseded by section 201 
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of the Probate Code) ; and that under the provisions of said amended section she 
is entitled to the entire proceeds of the policies regardless of the fact that the 
children were named therein as beneficiaries. We are unable to sustain such con- 
tention. 


[1-4] As shown by a number of later cases, among them being Union Mutual 
Life Ins. Co. v. Broderick, 196 Cal. 497, 238 P. 1034, and Blethen v. Pacific 
Mutual Life Ins. Co., 198 Cal. 91, 243 P. 431, the doctrine of the New York Liie 
Ins. Co. Case, supra, is based on the following legal propositions: First, where 
premiums of an insurance policy issued on the life of the husband after coverture 
are paid entirely from community funds, the policy becomes a community asset, 
Second, the designation of a beneficiary in a policy of life insurance initiates in 
favor of the beneficiary an inchoate gift of the proceeds of the policy, which, if 
not revoked by the insured prior to his death, vests in the beneficiary at the time 
of his death. Third, the husband may not make a gift of the entire community 
property without the written consent of the wife; but if he attempts so to do, 
in contravention of the wife’s rights (as in the case of a life insurance policy, by 
naming a third party as beneficiary) the entire gift is not a nullity; it is subject 
only to the wife’s right to have it revoked as to the half to which she would be 
entitled upon his death; and as to the remaining half, the gift is valid and immunc 
from attack by the surviving wife or by those who under the law of succession 
would inherit the husband’s share in case he made no disposition thereof up to the 
time of his death. Spreckels v. Spreckels, 172 Cal. 775, 158 P. 537, and Dargie vy. 
Patterson, 176 Cal. 714, 169 P. 360. 

[5] Section 1401 of the Civil Code, as amended in 1923 (St. 1923, p. 29, § 1), 
relied upon by appellant, read as follows: “Upon the death of either husband or 
wife, one-half of the community property belongs to the surviving spouse; thie 
other half is subject to the testamentary disposition of the decedent, and in the 
absence thereof goes to the surviving spouse. * * *” As appears from the 
decisions construing said amended section, two changes were brought about thereby: 
First, the wife was given the right, equal with that of the husband, to make 
testamentary disposition of the one-half of the community property to which she 
would be entitled if she survived the husband, a right which she did not before 
possess; and, secondly, it changed the rule of inheritance hy substituting the sur- 
viving wife for the husband’s descendants as successor to his half of the com- 
munity property in case he made no disposition thereof up to the time of his 
death. Estate of Phillips, 203 Cal. 106, 263 P. 1017, 1019: McKay v. Lauriston, 
204 Cal. 557, 269 P. 519; Siberell v. Siberell, 214 Cal. 767, 7 P.(2d) 1003. It 1s 
with this latter change that we are here concerned, and with respect thereto the 
Supreme Court in the Estate of Phillips, supra, said: “It is clear that said section 
1401, as amended in 1923, in so far as it provides that the wife in case of the 
death of her husband intestate shall inherit the half of the community property 
which was subject to his testamentary disposition, is a statute of descent and suc- 
cession, or a rule of inheritance.” And in amplification of the foregoing state- 
ment the court goes on to point out that under the law of succession, as it stood 
prior to the amendment of 1923, the husband’s half of the community property 
remaining undisposed of at the time of his death, went to his descendants, and 
not to his surviving wife; and that under the law of succession as changed by 
the amendment of 1923, the husband’s share of the community property remaining 
undisposed of at the time of his death goes to his surviving wife and not to his 
descendants. Nowhere, however, as appellant seems to contend, does the amended 
Code section purport to vest in the wife, during the lifetime of the husband, any 
additional ownership in his share of the community property, nor give to hei 
any right of control thereover. It will be seen, therefore, that the enactment ot 
said amended section in no way affected the power of the husband, as it thereto- 
fore existed under the doctrine of the Spreckels and Dargie Cases, supra, to make 
a valid gift of his share of the community property to take effect upon his death. 
In other words, the fact that by virtue of said amended section the surviving 
wife is substituted for the husband’s descendants as inheriting heir to his share 
of the community property remaining undisposed of at the time of his death places 
her in no better position to assail the validity of the husband's gift of his share 
of the community property, after his death, than his descendants would have been 
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in, under the rule of the Spreckels and Dargie Cases, if such substitution had not 
been made. Moreover, it is evident that if appellant’s theory of the law were 
adopted, a husband would be precluded entirely from making any provision for 
his children out of his share of the community property, by way of life insurance, 
unless his wife consented thereto, or unless in addition to designating his children 
as beneficiaries in the policy, he confirmed the inchoate gift thus made to them 
by executing a will to that effect. We do not believe that such was intended to be 
the law. 

Appellant’s position in this matter doubtless finds support in the last sentence 
of section 24 of the treatise on community property in the 1930 supplement to 
California Jurisprudence; also in a single paragraph in the decision in Modern 
Woodmen of America v. Gray, 113 Cal. App. 729, 299 P. 754, which apparently 
was based on the comment made in California Jurisprudence. In this regard the 
author of the treatise says: “The widow, therefore, under the rule of succession 
prior to 1923 would take at least one-half of such proceeds notwithstanding the 
special contract with the insurance company (citing Civ. Code, §§ 1401, 1402). 
Since 1923, if the reasoning in New York Life Ins. Co. v. Bank of Italy is to 
prevail, she should receive all of such proceeds.” Section 24 of said treatise. The 
“reasoning” of the New York Life Ins. Co. Case upon which the author bases 
the foregoing conclusion is not particularized in the treatise; nor is any authority 
cited in support of the conclusion except California Law Review, wherein the 
same author severely criticized the decision in the New York Life Ins. Co. Case, 
supra. Whether or not such criticism was justified is wholly unimportant at this 
time, however, because by judicial process the doctrine of the New York Life 
Ins. Co. Case, supra, has long since become the well settled law of this state. The 
Supreme Court denied a hearing of the appeal before that court; and as indicated, 
since then the decision has been cited and quoted approvingly in a number of 
cases, the last one being Dixon Lumber Co. v. Peacock (Cal. Sup.) 19 P.(2d) 
233, 234, wherein the court said: “It has been determined that an insurance policy 
in legal contemplation is property and that the proceeds of a policy, the premiums 
on which have been paid from the community, are community property. New York 
Life Ins. Co. vy. Bank of Italy, 60 Cal. App. 602, 214 P. 61; Blethen v. Pacific 
Mutual Life Ins. Co., 198 Cal. 91, 243 P. 431. It has also been held while the 
insured may have the right, by contract with the company, to change the bene 
ficiary in such a policy without the wife’s consent where she is originally named 
as such, yet any such change without her consent and without a valuable considera- 
tion is voidable as to her, as she may maintain an action after his death to recover 
her one-half of the community. New York Life Ins. Co. v. Bank of Italy, supra, 
and Blethen y. Pacific Mutual Life Ins. Co., supra.” Furthermore, a careful 
analysis of the decision in the New York Life Ins. Co. Case fails to disclose any 
reasoning which ‘n our opinion warrants the conclusion that since 1923 the sur- 
viving wife is entitled to all the proceeds of a life insurance policy issued and 
paid for under the circumstances present in that case. Consequently we are unable 
to subscribe to such conclusion, or to follow the dictum to that effect in the case 
of Modern Woodmen of America v. Gray, supra. 

The form of judgment entered in the present case, however, requires modi- 
fication. Pursuant to stipulation of appellant’s counsel and in accordance with the 
prayer of appellant’s answer, the trial court awarded appellant’s half of the pro- 
ceeds of said policies to her as administratrix, etc.; whereas, under the authorities 
above cited she is doubtless entitled to the same in her own right, without qualifica- 
tion, as her share of the community assets. Therefore, to that extent the judgment 
is modified, and as thus modified it will stand affirmed, respondents to recover their 
costs of appeal. 

Langdon, Justice. 

_ Idissent, for the reasons expressed in my dissent in Trimble v. Trimble (Cal. 
Sup.) 26 P.(2d) 477, this day filed. 
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HAMMOND v. SUN LIFE INS. CO. OF CANADA (two cases). 
Court of Appeals of Kentucky. Nov. 3, 1933. 

64 Southwestern Reporter (2d) 477. 
iNSURANCE. 

Life policies /jield canceled for nonpayment of premiums by insured whose 
check therefor was three times dishonored, following which, and after grace 
period had expired, insurer notified insured by letter of election to cancel policies, 
though retaining check for which premium receipt had been issued. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Circuit Court, Simpson County. 

Action by Martha Elizabeth Hammond against the Sun Life 
Company of Canada. From judgments of dismissal, plaintiff appeals. 

Affirmed. 

John S. Milliken, of Louisville, and W. R. Peebles, of Franklin, for appellant. 

Peter, Lee, Tabb, Kreiger & Heyburn, of Louisville, and Lawrence B. Finn, 
of Bowling Green, for appellee. 

Hosson, Commissioner. 

Virgil D. Hammond, on May 3, 1928, took out two policies with the Sun 
Life Insurance Company of Canada, insuring his life in the sum of $5,000, for 
the benefit of his wife, Martha E. Hammond, in consideration of the payment 
in advance of premiums aggregating $133.25, and of the payment of a like amount 
quarterly thereafter on the 9th day of July, October, January, and April of each 
year. He made the payments due in July and October, 1928, and in January, 
1929. By the terms of the policy he had a grace of one month to pay the 
premiums. The premiums due on April 9, 1929, were not paid when due, but on 
May 9th he mailed the company his check dated May 8th for the amount. The 
company on receipt of the check mailed to Hammond its receipt for the premium. 
When the check was presented, payment was refused by the bank for lack of 
iunds on deposit to the credit of Hammond. The company notified Hammond 
at once and he assured the company that the check would be honored if pre- 
sented again. Upon this assurance the company presented the check a second 
time and payment was again refused on account of insufficient funds. The 
company on May 20th wrote Hammond that his chcek had been returned the 
second time and that the company had requested its bank to present the check 
once more, and, if it was not honored, then it would be necessary for the com- 
pany to cancel the policies. The check was presented by the bank for the third 
time and it was again returned unpaid for the same reason. After the check 
had been returned unpaid for the third time, the company marked the policies 
canceled, and on May 23, 1929, gave written notice to Hammond by registered 
letter that his policies had been canceled due to his failure to pay the premiums 
due on April 9, 1929, or within the days of grace allowed under the policies or 
within the additional extension of time granted by the company and that his 
insurance was no longer in force and in order to reinstate the policies it would 
be necessary for him to furnish the company with satisfactory evidence of health 
and to pay the amount of the premiums in arrears with interest. Hammond 
made no reply to the letter of May 23d, and did not thereafter make application 
to the company for reinstatement of the policies or pay any part of the arrears 
of premiums. He died on June 28, 1929, and, after his death, his widow brought 
these actions upon the policies to recover thereon. The policies contained these 
provisions : 

“A grace of one month (not less than thirty days) is allowed for the payment 
of all premiums after the first, without interest charge, during which time the 
assurance shall continue in force.. If death occur during the period of grace, 
the premium, if unpaid, shall be deducted from the amount payable hereunder. 


“If any premium be not paid within the days of grace, this policy shall 
thereupon become void, subject however to the extended term assurance provision 
of Privilege VIII hereunder.” 

The extended term assurance, referred to, only applied after three full 
years’ premiums had been paid. Here only one year’s premiums had been paid. 
On the above facts, which were conceded on the trial, the circuit court dismissed 
the plaintiff’s petition and she appeals. ; 

It is insisted for the appellant that the acceptance of negotiable paper in 
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payment of an insurance premium is binding on the parties and that the insurer 
accepting a check of the insured in payment of the premium during the period 
of grace and retaining the same and insisting on payment until after the grace 
period has expired cannot then cancel the policy. New England Mut. Life 
‘surance Co. v. Springgate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 824, 19 L. R. 
A. (N. S.) 227, is relied on. In that case, after a note for the premium became 
due, the defendants’ agent wrote the insured that unless the note was paid at 
once they would be compelled to return the note which would cancel the insur- 
ance. When the letter reached the insured’s home, he was unconscious and 
died the next day, but after his death the widow remitted to the insurer the 
amount of the note. In that case there had been no election by the insurer to 
cancel the policy. Here a final election was made by the insurer to cancel the 
policy on May 23, 1929, and this was acquiesced in by the insured, who took 
no action on receipt of this letter and afterwards died on Juné 28th. New York 
Life Ins. Co. v. Evans, 146 Ky. 600, 143 S. W. 37, merely followed the first 
opinion in the same case. See New York Life Insurance Company v. Evans, 
136 Ky. 391, 124 S. W. 376. The tacts there were very materially different from 
the facts here in that there the insurer, instead of canceling the policy and so 
notifying the insured, had written a letter unconditionally demanding the pay- 
ment of the note. To like effect is Ray v. Commonwealth Life Ins. Co., 184 
Ky. 217, 211 S. W. 736. In Ratliff v. St. Paul Fire, etc., Co. 207 Ky. 492, 269 
S. W. 546, the check given for the premium was dishonored and before the 
insured received notice that the check had been dishonored the property was 
burned. It was held that the company was not liable. 

In this case the company, after the check was dishonored, twice at the 
insured’s request, sent the check back for payment, and, when the third time 
the payment was refused, it elected to cancel the policy and notified the insured 
of its action. The fact that it retained the check instead of inclosing it to him 
in the letter is immaterial, for the reason that it retained the check to show the 
jacts, as it had a right to do; for it had issued to the insured a receipt for the 
premium, which he held and it had a right to retain the dishonored check to 
show this fact, until he returned the receipt for the premium. ‘The case of Veal 
. Security Mutual Life Ins. Co., 6 Ga. App. 721, 65 S. E. 714, turned on essen- 
tially different facts. See Cogar Grain & Coal Co. v. McGee, 241 Ky. 485, 44 
S.W.(2d) 551. 

Judgment affirmed. 


SOVEREIGN CAMP, W. O. W. v. McDANIEL. 
Court of Appeals of Kentucky. Nov. 9, 1933. 
64 Southwestern Reporter (2d) 581. 
2. INSURANCE. 

False answer in application for life insurance is material, if insurer, acting 
reasonably in accordance with usual practice of insurance companies, would noi 
have accepted application if substantial truth had been stated (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 255.) 
3. INSURANCE. 
_ Evidence that life insurer would not have issued certificate, had it known 
tacts as to insured’s condition, held insufficient to show that insured’s alleged false 
answers in application were material, absent evidence of practice of other insur- 
ance companies (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 
4. INSURANCE. 

In suit on life certificate, evidence that insured’s answers to questions in 
application regarding insured’s health were false and material /ie/d insufficient for 
jury (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Circuit Court, Calloway County. : . 

Suit by Carrie McDaniel against the Sovereign Camp of the Woodmen of 


the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
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T. W. Crawford and J. H. Coleman, both of Murray, Rainey T. Wells, of 
Omaha, Neb., and J. C. Speight,.of Mayfield, for appellant. 

Richard H. Hood, of Murray, for appellee. 

Cay, Justice. 

On October 27, 1930, the Sovereign Camp of the Woodmen of the World 
issued a certificate based on a medical examination made on October 11, 1930, 
insuring the life of William B. Hay, in favor of his daughter, Carrie McDaniel. 
Hay died on May 19, 1931. Liability having been denied, this suit was brought to 
recover on the policy. The insurer defended on the ground that the answers to 
certain questions asked in the application were untrue and material to the risk. 
It developed on the hearing that the insured misstated his age, and by reason 
thereof the beneficiary was entitled to recover only $861.66. The only witnesses 
heard were introduced by the insurer, which assumed the burden of proof. At the 
conclusion of the evidence the trial court directed the jury to return a verdict in 
favor of the beneficiary for $861.60. The appeal challenges the correctness of this 
ruling. 

It appears from the application and the evidence of the examining physician 
that the insured answered “No” to the following question: “Has the applicant now 
or ever had syphilis, enlarged prostate, nephritis, or other disease of the geni- 
tourinary organs?” and “Yes” to the question, “Are you now in good health?” 
aud it is these answers that are claimed to be untrue and material to the risk. 

Dr. J. A. Outland, who had for 20 years been the examining physician for 
the Woodmen of the World in Calloway county, examined the insured on October 
11, 1930, and testified as follows: He had known the insured for about 20 years 
and had seen him on an average of once a week. On the occasion in question he 
took his temperature, pulse rate, and his urine for sugar and acid, and sent a 
specimen of the urine to the company. He made the examination for the purpose 
of determining whether the insured was in good health. He stated in his own 
handwriting on the application that the risk was first class. On redirect exam- 
ination the witness was then asked the following question: 

“Q. This hypothetical question: This examination made by you was on the 
llth, of October, 1930; if within a short time, on November 5th, it developed 
that upon an examination that this man had what is called aortitis, and had short- 
ness of breath, and swelling of the limbs, would you think that would indicate 
that he was in good or bad health at the time this examination was made?” and 
his answer was “I would say he was in good health if it was a correct diagnosis.” 
After stating that he knew what the Wasserman test was, he was asked the 
following question: “If the Wasserman test was made on November 11th, where 
the examination was made on the 5th, and it showed a syphilitic condition, plus 
four, what would you say as to his being in good or ill health at the time this 
examination was made? A. I know all cases, as far as the patient knows, they 
will be in good health, but still we know the germ was in the blood if the Wasser- 
man test was cdrrectly made.” 


On recross examination witness testified in substance that one Wasserman | 
test would not conclusively show that syphilis was the producing cause of aortitis. 
He further defined the Wasserman test and said that its effectiveness turned on 
the way it was made and who made it. According to Dr. E. B. Houston, the insured 
visited him during the first days of September, and he prescribed for a cougl: 
that the insured had. He did not see the insured any more until November 5th. 
On that occasion his symptoms, or rather the one symptom he had prescribed 
for, had not yielded, and that was the cough. Neither had other symptoms that 
demanded other examinations, as he thought. He had shortness of breath and 
possibly swelling of the feet and ankles, and his cough was possibly more aggra- 
vated. Then he made a thorough examination. The remainder of his direct exam- 
ination is as follows: 


“Will you state to the jury when you made this examination, and took a blood 
test, according to your examination from your diagnosis, what was his condition? 
A. My experience had taught me that with the symptoms he had then, and with 
the cardiac heart inflammation, that I probably had a syphilitic patient; I procured 


° e : * eo Pen 
a specimen of blood at that time, and the report was made to me about the 12th 
of November. 
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You had another examination made? A. Yes, sir. 
You were not present at that examination? A. 

). You may state what the examination showed. 

y Mr. Hood: We object. 


Ey, 
“0. 
“( 

‘I 


“By The Court: Sustained.” To which ruling of the court counsel for defend- 

ant then and there duly excepted. 
“QO, In arriving at your conclusions at that time, not having the blood test 
made, upon what symptoms did you base your diagnosis? A. On the physical 
sions, what I could élicit from the condition of the heart, and also on the blood 
test that I made, syphilitic aortitis. 

“Q. You say at this time his cough condition seemed to have become aggra- 
vated? A. Yes, sir. 

“QO. How long did you continue to treat him? A. Until he died; I think that 
was the last days of April, 1931. 

“QO. These symptoms that you have described upon which you based your 
diagnosis as of November 5th, state to the jury whether, or not, these became 
more or less pronounced? A. They became more pronounced. 

“QO. Could you state from what you knew about the case what were the 
prevailing causes of this man’s death? A. We usually answer that in about two 
questions in filling out the application; the immediate cause of death was organic 
heart disease, and, of course, from the symptoms, I would say from his syphilitic 
condition in years previous. ; 

“Q. The immediate cause of death was superinduced by these remote causes? 
A. Yes, sir. 

“Q. Knowing that case as you came to know it, state whether, or not, in your 
opinion, on October 27th, 1930, Mr. Hay was a well man, in good physical con- 
dition ? 

“By Mr. Hood: We object. 

“By The Court: Overruled.” To which ruling of the court counsel for plain- 
tiff then and there duly excepted. 

AG Well, it would only be an opinion. He could not have gotten into three 
stages of syphilis at that time, even if he had infections on that day; he had to 
have a blood stream infection at that time, and previously.” 

On cross-examination, witness stated that he had signed his death certificate 
and that he gave aortitis as the cause of his death, that aortitis did not neces- 
sarily result from syphilitic infection. Whatever report he made, as far as syphilis 
was concerned, was not based on laboratory examination, was not based on any 
personal examination of his own except as a matter of his general physical con- 
dition. In his opinion aortitis caused the death of the insured. He had treated 
cases of aortitis that were not the result of syphilis. In the death certificate which 


he prepared he stated that the aortitis was complicated with lues, and did not know 
the duration. 


~ 
) 
? 

< 


Dr. John T. Yates, appellant’s secretary, testified that if he had known that 
any of the statements, answers, and representations made in the application were 
in fact untrue, he would not have issued said beneficiary certificate. Dr. A. D. 
Cloyd, medical director of the Sovereign Camp of the Woodmen of the World, 
testified that he would not accept the application of any applicant for a beneficiary 
certificate whom he knew to be suffering from a cough, shortness of breath, loss 


of weight, and swelling of the feet and ankles, and whom he knew to have a 
four plus Wasserman reaction. 


[1-4] Under our statute all statements or descriptions in any application for 
a policy of insurance are representations and not warranties, and no misrepre- 
sentations, unless material or fraudulent, will prevent a recovery on the policy. 
Kentucky Statutes, § 639. Knights of Maccabees v. Shields, 156 Ky. 270, 160 
S. W. 1043, 49 L. R. A. (N. S.) 853. The statute has been interpreted as defeat- 
ing a recovery on the policy where the insured makes false and material answers. 
Here the contention is that the foregoing answers to the questions propounded to 
the insured were both false and material, and the question is, Was there sufficient 
evidence of their falsity and materiality to take the case to the jury? On a con- 
sideration of this question we start with the evidence of Dr. Outland, the com- 
pany’s physician, who made a personal examination of the insured, and after 
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subjecting him to certain tests pronounced him a first class risk, and gave no 
opinion that the insured was in unsound health on October 11, 1930, the day of 
the examination, except to imply that the syphilitic germ was in his blood if the 
Wasserman test was correctly made. Following this evidence we have the evidence 
of Dr. Houston that the insured visited him in the month of September, and that 
he treated the insured for a cough, but there is no evidence whatever that a 
mere cough was material to the risk. It is true that on November 11th, witness 
claimed to have had the Wasserman test applied to the insured, but as this test 
was made by another, and not in the presence of the witness, and the person 
making the test did not testify, the court properly refused to permit the witness 
to testify as to the result of the test as reported to him. That being true there 
was no evidence as to the application or the result of the Wasserman test. Look- 
ing at the evidence of Dr. Houston as a whole, it is apparent that he gave no 
opinion based on other symptoms alone that the insured had the syphilis on the 
date of the medical examination, but that whatever opinion he expressed was 
based on the Wasserman test which had been excluded from the consideration of 
the jury. Not only so, but the materiality of the answers was not properly proved 
The rule is that a false answer is material if the insurer, acting reasonably and 
naturally in accordance with the usual practice of life insurance companies under 
similar circumstances, would not have accepted the application if the substantial 
truth had been stated. Blenke y. Citizens’ Life Ins. Co., 145 Ky. 332, 140 S. W. 
561. Here neither appellant’s secretary, nor its medical director, testified as to the 
usual practice of other insurance companies in accepting or rejecting applications. 
All that we have is that their particular company would not have issued the cer- 
tificate if they had known that the applicant was suffering from a cough, shortness 
of breath, loss of weight, and swelling of the feet and ankles, and had a four 
plus Wasserman reaction. Clearly this was not sufficient to show that the answers, 
even if false, were material to the risk. Etter v. National Life & Accident Ins. 
Co., 228 Ky. 393, 15 S.W.(2d) 242. As the evidence was not sufficient to show 
either the falsity or the materiality of the statements contained in the application, 
there is no escape from the conclusion that the court did not err in refusing to 
submit these questions to the jury. 
Judgment affirmed. 


DIXIE ATLAS REPUBLIC INS. CO. v. LANDERS. 
Court of Appeals of Kentucy. Nov. 10, 1933. 
64 Southwestern Reporter (2d) 595. 
INSURANCE. 5 
Evidence that premium had been paid held sufficient to take case to jury on 
issue of lapse of industrial life policy for nonpayment of premium. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 

Action by Susan Landers against the Dixie Atlas Republic Insurance Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Delozier Moxley, of Louisville, for appellant. 

Carl Ousley, Jr., and J. P. McCormack, both of Louisville, for appellee. 

Horson, Commissioner. 

The Atlas Life Insurance Company, on November 4, 1929, -issued to Louella 
Collins a policy of insurance upon the industrial plan, insuring her life in the sum 
of $500, in consideration of the payment of a weekly premium of 30 cents. Her 
mother, Mary W. Collins, was named the beneficiary. About a year afterwards 
the beneficiary was regularly changed to Susan Landers, who was her grandmother, 
and she afterwards made the weekly payments. The insured died on January 1], 
1931. The company refused to pay, and Susan Landers brought this action against 
the Dixie Atlas Republic Insurance Company, the successor of the original insurer 
by consolidation. 

The defendant by its answer alleged that the last payment on the policy was 
made on October 27, 1930, and that the policy had lapsed for nonpayment of the 
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premium before the death of the insured. The plaintiff denied that there had been 
any failure to pay the weekly premiums. The case was submitted to a jury, who 
returned a verdict for the plaintiff. On motion of the defendant the court granted 
a new trial. The jury again found for the plaintiff. The court entered judgment 
on the verdict, refused a new trial, and the defendant appeals. 

The only question made on the appeal is whether the policy had lapsed for non- 
payment of the premium. The defendant introduced its books showing that no 
payment had been made on the policy after October 27, 1930. It also introduced 
two witnesses, George Witten and J. P. Burns, who testified in substance that no 
payment was made after October 27. But it appears from their testimony that 
there were two collectors who customarily called upon plaintiff to collect the pre- 
miums. One was J. P. Burns and the other Robert Witten; the latter did not tes- 
tify. On the other hand, the plaintiff and her witnesses positively state that she 
made the payments regularly each week up to the death of the insured, either on 
Saturday or the following Monday, and that these payments were made to Robert 
Witten. He, when she would make a payment, would enter the payment in her 
premium book, which she kept hanging on a nail in the kitchen. All the payments 
were so entered in that book. After the insured’s death she took her policy and 
the book to the defendant’s office and demanded payment. The agent gave her a 
receipt for the policy and the hook and told her that she would be paid in a few 
days. The receipt book was not produced at the trial. The agent testified that she 
gave it to the manager, Mr. Harris, and he did not testify. The defendant, at the 
trial, produced what is called a duplicate receipt book which had been made out by 
George Witten from the company’s records. But this was not the book that the 
plaintiff had turned in and simply showed the facts as shown by the company’s 
books. Burns testified that on several occasions he told the plaintiff that the policy 
was about to lapse and that the last payment was made on the policy on October 
27, but she and her witnesses denied that anything of this sort was said. Nothing 
was said to her about the policy having lapsed when she delivered it at the office 
and took a receipt for it. She proved by herself and her witnesses that Robert 
Witten first came to her and offered her $25 in settlement of her claim and then 
offered her $50, informing her that if she did not accept the money he would lose 
his job. She declined to accept the money and heard no more from him. 


: He was 
not produced at the trial. 


The defendant also showed that a new application was made in December for 
a new policy by Louella Collins and that a new policy was issued, but was never 
delivered and was in the hands of its agent. On the other hand, the plaintiff tes- 
tified and proved by several witnesses that Louella Collins did not sign any such 
application but was absent from the city at the time, and that they never heard 
anything of this new policy and all the payments were made on the old policy. 

There was positive testimony by two witnesses that the payments had been 
made regularly every week and entered on the receipt book by the agent, Robert 
Witten, and it stood admitted that this book had been accepted by the company 
with the policy. There was sufficient evidence here to take the case to the jury; 
for if the plaintiff’s proof was true, these premiums had been paid to Robert Wit- 
ten and his admitted conduct, after the company refused to pay, tended strongly 
to confirm this testimony. The court cannot say that the verdict is against the evi- 
dence. “In cases of conflicting evidence, depending upon the credibility of the wit- 
nesses, the verdict of a properly instructed jury is conclusive, and this court is not 
authorized to interfere even though the majority of the witnesses and the weight 
of the evidence is with the losing party. Powell v. Galloway, 229 Ky. 37, 16 S.W. 
(2d) 489; Peak v. Arnett, 233 Ky. 756, 26 S.W.(2d) 1035. The court is empowered 
to set aside a verdict on the ground of insufficient evidence to sustain it only when 
the verdict is flagrantly and palpably against the manifest weight of the proven 
facts and circumstances.” Mann’s Ex’r v. Leyman Motor Co., 234 Ky. 639, 28 
S. W.(2d) 956, 957. 

Judgment affirmed. 





558 The Insurance Law Journal, Vol. 82 [Mar., 1934 


ARCHIE v. GRAND LODGE, K. P., STATE OF LOUISIANA, etc. No. 14627. 
Court of Appeal of Louisiana. Orleans. Nov. 13, 1933. 
150 Southern Reporter 679. 
INSURANCE. 


Life insurer, not obliged by constitution to pay claim until endowment fund 
was sufficient, had burden of proving that fund was exhausted.. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr, 
Judge. 

Suit by Eva Archie, widow of Albert Claiborne, against the Grand Lodge 
Knights of Pythias, State of Louisiana of North America, South America, 
Europe, Asia, Africa, and Australia. From a judgment in favor of plaintiff, 
cetendant appeals. 

Affirmed. 

See, also, 148 So. 910. 

Frank B. Smith, of New Orleans, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 

Hiccins, Judge. 

This is a suit by a beneficiary against a fraternal insurance association to 
recover the face value of a life insurance policy and certain funeral benefits also 
provided for therein. The defense is that the defendant, under the constitution 
of the association, was not obliged to pay the claim until such time as there was 
sufficient money in the endowment fund and that, as the fund had been depleted, 
plaintiff’s claim was premature. 

There was judgment for the plaintiff, as prayed for, and the defendant has 
appealed. 

The case was tried on an agreed statement of facts in which it is admitted 
by the defendant that the insured was a member of the association; that the 
policy in question was issued, the plaintiff being named as beneficiary; and that 
all premiums had been duly and promptly paid up to the time of the death of 
the insured. It was further agreed that the “only defense of this action claimed 
by defendant is a special defense pleaded in article 3 of the defendant’s answer 
and which defense the court must pass upon, as shown by article 6, section 5, 
page 67 of the defendant's constitution and the amendment to article 6, section 5, 
pages 70 and 71, and article 4, section 2, page 79 of defendant’s constitution.” 

There is nothing in the agreed statement of fact to show that the endowment 
fund was exhausted. Counsel for defendant, in argument at bar, stated that 
lie was prepared to make that proof, but the trial judge stated that it was 
unnecessary to do so. Counsel for plaintiff contradicts the counsel for defendant 
in that statement. The note of evidence in the record fails to show that the 
defendant tendered any evidence to prove that the endowment fund was depleted. 
‘Therefore, we find the record in this case to be in the identical condition as the 
records in the several previous cases where the defendant had been sued upon 
the same class of claims and was condemned by both the trial court and this court 
to pay. The burden of showing an absence of funds with which to pay the 
claim in question was upon the defendant and it has failed to meet that respon- 
sibility. Flowers v. Grand Lodge Knights of Pythias (La. App.) 146 So. 782, 783. 

For the reasons assigned the judgment is affirmed. 

Affirmed. 


MICKELSON et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 29495. 
Supreme Court of Minnesota. Nov. 3, 1933. 
251 Northwestern Reporter 1. 
1. INSURANCE. y 
Dividend not applied as premium under extension agreement held part ot 
policy reserve which carried policy beyond insured’s death (Minn. St. 1927, §§ 
3399, 3402, 3406). 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 
2. INSURANCE. 


Where loan application provided for application of dividends in reduction 
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of loan, but loan was not consummated, dividends held applicable to purchase of 
extended insurance (Minn. St. 1927, §§ 3399, 3402, 3406). 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 
Syllabus by the Court. 


1. An insured under an old line life policy deposited all of an accrued annual 
dividend to be used so tar as required as a premium to carry his insurance during 
a 6-month extension after default in the payment of an annual premium. About 
half of the dividend was so required. The extension contract provided that, if 
default in payment of the annual premium continued at the expiration of the 
extension, the insurer should pay to the insured the unused balance of his 
deposit, and that, “after such extended date, all rights under the policy shall be 
the same as if this agreement and deposit had not been made.” The portion of 
the dividend not used to pay the premium during the extension period and 
remaining with the insurer was sufficient to carry the policy under its standard 
provision for automatically extended insurance beyond the date of the insured’s 
death. Held, that the portion of the dividend not used as a premium was, by 
reason of the reinstatement of “all rights under the policy,” restored to its 
character as part of the policy reserve, and, being sufficient in amount, carried 
the insurance beyond the date of the insured’s death so that the beneficiaries 
are entitled to recover as matter of law. 

2. By a loan application, the insured stipulated that, if the loan were made, 
the dividend in question should be applied in reduction of the loan. The loan 
never having been consummated, and the application remaining nothing more 
than an offer, there was no final election by the insured that the dividend should 
be applied otherwise than to the purchase of extended insurance. 

Appeal from District Court, Steele County; Fred W. Senn, Judge. 

Action by Alice P. Mickelson and another against the Equitable Life Assur- 
ance Society of the United States. Verdict in favor of the plaintiffs. From an 
order denying its alternative motion for judgment notwithstanding the verdict 
or for a new trial, the defendant appeals. 

Order affirmed. 


Kellogg, Morgan, Chase, Carter & Headley, of St. Paul, for appellant. 
Nelson & Nelson, of Owatonna, for respondents. 
STONE, Justice. 


In this action on an old line life insurance policy therd was a verdict for 
plaintiffs. Defendant appeals from the order denying its alternative motion for 
judgment notwithstanding or a new trial. ‘ 

The policy, in which at the time of the death of the insured, Harry C. Mickle- 
son, plaintiffs were the beneficiaries, was issued August 28, 1926. Originally 
for $10,000, it had been rewritten at $5,000. All premiums prior to one due 
August 28, 1931, were paid. On that date an annual premium of $149.95 matured 
Concurrently, a dividend of $89.55 was credited to the policy. The premium 
was not paid within the 3l-day period of grace. The insured applied for an 
extension to February 28, 1932, which was granted. To secure it, the dividend 
of August 28th was, in terms, “deposited” with defendant. With the consent of 
the insured, and so far as necessary, it was applied to the payment of the 
premium charged during the period of the extension. For that purpose only 
44.99 was used, so, at the expiration of the extension, there remained with 
defendant to the credit of the policy the remaining $44.56. The residue of the 
premium which matured August 28, 1931, was not paid. The insured died June 
23, 1932. The defense is that the policy lapsed before that date. Plaintiffs 
deny the lapse, and counter with a claim of waiver. Both issues went to the 
jury and were resolved for plaintiffs. The defense of lapse fails as matter of 
law, so we need not consider the question of waiver. 


The policy carried the standard provisions concerning options as to use of 
dividends, cash surrender value, and appliction of the latter in case of lapse. See 
Mason’s Minn. St. 1927, §§ 3399, 3402 and 3406. It stipulated that, “in the event 
of default in the payment of any premium or instalment thereof after this policy 
had been in force three full years [as this one had been], if the insured * * * 
does not select one of said options within three months of such default, the 
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surance shall be continued” automatically. The insured had made no election 
between his options under the policy. 

1] 1. If, on February 28, 1932, when the 6-month extension expired, there 
was to the credit of the policy, and so part of its cash reserve, the balance 
remaining of the 1931 dividend, that sum, $44.56, was adequate, under the auto- 
matic extended insurance provision, to carry the policy at its face value beyond 
the date of Mickelson’s death. The status on February 28, 1932, of the item js 
fixed by policy and extension agreement. The latter provided that, if the 
balance of the annual premium unpaid at the end of the extension continued in 
default, the insurer should “retain out of the amount deposited an amount equal 
to 5 per cent of the premium if payable annually * * * for each month’ from 
the original due date of the premium to the extended date.” That accounts 
for the $44.99 of the August, 1931, divjdend used as premium to carry the insur- 
auce during the 6-month extension. The extension contract proceeds to say that, 1i 
default in payment of the remainder of the annual premium continues beyond 
the extended time, the $44.99 shall be retained by defendant, but that it “shall re- 
pay the balance to the depositor, and, after such extended date all rights under the 
policy ‘shall be the same as if this agreement and deposit had not been made 
except that the time for electing any option upon lapse granted by the policy 
shall begin to run from the extended date, and not from the due date of the 
premium ” 

The unused balance was not repaid. It remained with defendant as insurer. 
Under the contract of extension and the policy, reinstated and continued thereby, 
the sum so remaining, not having been otherwise applied, regained its character 
as dividend credit and so part of the policy reserve (if that status had been lost 
or temporarily changed), upon the expiration of the extension. That is because 
the policy itself was then expressly reinstated, and all rights thereunder declared, 
as of that date, to “be the same as if this agreement and deposit had not been 
made,” with the exception already indicated and not now important. 

By the extension agreement, the entire dividend had been “deposited” with 
defendant to apply on the premium needed to continue the policy. But only 
half of it, roughly speaking, was so required. In which category, dividend credit 
or deposit, was the other half when the extension expired? We assume that, 
if it had been an actual deposit of new money, it would have retained that 
character, and so would not have become part of the policy reserve. But, hav- 
ing been at the outset a dividend credit to that reserve, it rather obviously 
regained that status, February 28, 1932, if, in fact, during the extension, it had 
lost it. No other conclusion is tenable because “all rights under the policy” 
were reinstated and continued as of that date. One of them, a very important 
one, was the right to have such credits automatically applied to the purchase of 
cxtended insurance. That right was the one which resolves this case for plain- 
tiffs as matter of law. We could hold the contrary only by arbitrarily limiting 
the reinstatement of “all rights under the policy” by excepting therefrom the 
right of the insured to have the policy reserve automatically applied to the 
purchase of extended insurance, in the absence of other election by him, of 
which there was none. 

Apparently the diligence of counsel has not been equal to the task of finding 
a case exactly in point. The one said to be the nearest to it is Gardner v. Nat. 
Life Ins. Co., 201 N. C. 716, 161 S. E. 308, 310, where recovery was denied. The 
policy, so far as the opinion discloses, did not contain such a provision ier auto- 
matically extended insurance upon nonpayment of a premium as the one now 
before us. The insured did have the options (1) to withdraw dividends in cash, 
or (2) apply them in payment of premium, (3) purchase participating paid up 
insurance, or (4) to deposit them with the company at interest with the right of 
withdrawal at any time. In the absence of election by the insured, the policy 
provided that dividends would be held at interest as provided in the fourth option. 
The insured had, in fact, elected that his dividends be so held. It was contended 
tor the plaintiff beneficiary that a dividend declared May 11, 1930 (the insured 
died August 24, 1930), was sufficient to purchase extended insurance beyond the 
date of the insured’s death. But he had elected, not only in his original appli- 
cation, but after notice of the dividend in question, that it should not apply to 
purchase of extended insurance, but should remain on deposit with the company 
at interest subject to his withdrawal So, as said by the court, “in view of the 
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express provisions of the contract, * * * the defendant had no right, in law 
or in equity, to apply the dividend declared prior to May 11, 1930, and due at 
said date, aS a payment on the semiannual premium due May 11, 1930, or to the 
purchase of extended insurance.” That shows the distinguishing difference 
between that case and this. There an affirmtive election by the insured was 
the operative thing which barred recovery. Here the absence of such election 
is the very thing which makes operative the automatically extended insurance 
jption which results in recovery. 

The meaning of policy and extension agreement, on application to the facts 
presented by this record, seems too plain to invoke any function of construction. 
The provision for automatically extended insurance came into our law as a 
remedial measure for the benefit of the insured. The language is not altogether 
that of insurers, and so not to be enforced strictly against them on that ground. 
But, in view of the remedial purpose of the statute, the standard provisions are 
certainly not to be given strict construction against the insured. They are to be 
applied in a practical way to accomplish their purpose. So applied to the situa- 
tion here presented, for the reason already stated, they impose liability on defend- 
int as matter of law. “Dividends due the insured must be taken into considera- 
tion in determining the amount (of reserve) available to purchase extended 
insurance.” 4 Cooley’s Briefs (2d Ed.) 3819. For related cases see annotation 
in6 A. L. R. 1400, and 47 A. L. R. 452. 

[2] 2. We go now to the argument for defendant that the unused dividend 
had lost its character as a credit to the policy reserve because of an election by 
the insured. The first of such elections thus urged was that made by the exten- 
sion agreement. As already shown, it operated finally only upon the portion of 
the dividend used to carry the insurance during the period of the extension. 

The second supposed election occurred after the expiration of the extension, 
February 28, 1932, when the insured applied for a policy loan and, in his appli- 
cation, agreed that the unused dividend should go as a credit to him in connec- 
tion with the proposed accommodation. But the negotiations were abortive. 
The loan was not made. So, whatever would have been the effect of the election 
to apply the dividend credit as intended if the loan had been made, there was, 
in fact, under that application, no election at all. There was but a mere offer 
of election if the loan had been procured. It was not, and the offer was not 
accepted for reasons now immaterial. Such a conditional election, the condition 
not fulfilled, is no election. 

The order appealed from is affirmed. 


OWENS v. WASHINGTON FIDELITY NAT. INS. CO. No. 22530. 


St. Louis Court of Appeals. Missouri. Nov. 7, 1933. 
64 Southwestern Reporter (2d) 293. 
1. INSURANCE. 


Provisions of life policies restricting authority of agents to waive grounds of 
avoidance of liability and requiring waiver to be indorsed on policies by executive 
oficer, being inserted for insurer’s benefit may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

2, INSURANCE. 

Beneficiary relying on insurer’s agent’s extension of time for payment of 
premiums on life policies must show that extension was within real or apparent 
scope of agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

3. INSURANCE. 

Under Arkansas law, local collection agent has no authority to waive forfei- 
ture provision of life policy for nonpayment of premiums on time. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

4, INSURANCE. 

In action on life policies, evidence held to show that insurer did not ratify al- 
leged waiver by local collecting agent of provision forfeiting policies for nonpay- 
ment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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5. INSURANCE. 

Under provisions of life policies that nonpayment of premiums for four weeks 
would lapse policy unless reinstated by insurer, policies held suspended during term 
of default, though local collecting agent allegedly promised to keep policies in force. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

6. INSURANCE. 

Insurer’s acceptance of past due premiums after death of insured without 
knowledge of death held not to revive policies previously suspended for nonpay- 
ment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

7. INSURANCE. 

Instruction predicating recovery on life policies on representations of local 
collecting agent who had no actual or apparent authority to waive forfeiture pro- 
vision for nonpayment of premiums, and on insurer's acceptance of delinquent 
premiums in consequence of agent's waiver Jicld erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Appeal from St. Louis Circuit Court; Chas. W. Rutledge, Judge. 

“Not to be published in State Reports.” 

Action by Mattie Owens against the Washington Fidelity National Insurance 
Company. From judgment for plaintiff, defendant appeals, and plaintiff moves to 
dismiss the appeal. 

Motion overruled and judgment reversed and remanded. 

Martin Farrow, of St. Louis, for appellant. 

B. Sherman Landau, of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action upon two policies of life insurance which were issued by de- 
fendant upon the life of plaintiff’s husband, Dan Owens. The first policy, which 
was for the principal sum of $100, was issued on August 9, 1926, and the second, 
which was for $258, on August 23, 1926. Both policies were issued and delivered 
to the insured at Pine Bluff, Ark., where he and plaintiff were residing at the time. 

The first policy designated plaintiff as the beneficiary, and provided that pay- 
ment of the amount due under the policy would be made within twenty-four hours 
after satisfactory proof of death had been furnished the company at its home office. 
Though the second policy contained the standard facility of payment clause, it like- 
wise recognized plaintiff as the actual beneficiary as was evidenced by the stamp 
of the company upon it, signifying the request of the insured, as of the date of 
the issuance of the policy, that in the event of his death, the proceeds should be 
paid to plaintiff. 

The premium on the first policy was 15 cents, payable weekly, and on the sec- 
ond, 30 cents, also payable weekly. Each policy provided for its lapse when the 
premiums became four weeks in arrears; and each likewise provided for its re- 
instatement ‘upon payment of all delinquent premiums and the acceptance by the 
company of the application for reinstatement. 

Another provision to be found in each policy was the usual one to the effect 
that the policy constituted the entire agreement between the insured and the com- 
pany; that no agent had authority to change the policy or waive any of its pro- 
visions; and that no change or variation of any of the terms or conditions of the 
policy should be valid except by the express agreement of the company as evi- 
denced by the signature of an executive officer. 


Following the issuance and delivery of the policies, plaintiff was divorced from 
the insured in the same year, and thereafter came to St. Louis to live, while the 
insured remained in Arkansas. All premiums on the policies were thereafter paid 
by plaintiff to defendant’s agent in St. Louis. When the policies were first taken 
out, payments were made regularly, but afterwards plaintiff paid in an irregular 
manner, depending upon her financial condition from time to time. Her testimony 
was that she made payments in this manner in reliance upon the assurance given 
her by the company’s collecting agent, one Winkler, that it would be satisfactory 
for her to pay whenever she had the money, and that the policies would be kept 
in force even if she did not pay the premiums promptly. 

Plaintiff had lost her original receipt book, and the book which she had at the 





Life] Owens v. Washington Fidelity National Ins. Co. 562 


time of the trial had been issued to her on March 28, 1928. No record of premium 
payments prior to that date was available at the trial on behalf of either party. This 
last book covered a period of seventy-seven weeks, during which period payments 
were shown to have been in arrears for seventy-two weeks out of the seventy- 
seven, and four weeks or more in arrears for forty-six weeks out of seventy-seven. 
On June 28, 1929, at a time when the policies were over seventeen weeks in ar- 
rears, Winkler accepted payment of the premiums for the weeks of March 7 and 
11, 1929, still leaving the policies fifteen weeks in arrears, however, after crediting 
plaintiff with that particular payment. : 

No further payment was made until July 22, 1929, when the sum of $9 was 
paid at one time, which sum was sufficient to have taken care of all premium pay- 
ments due from March 18, 1929, until July 29, 1929. Apparently payments were 
thereafter continued in a somewhat more regular fashion until the early part of 
September, 1929, when plaintiff happened to learn that the insured had meanwhile 
died on July 10, 1929, at his home in Arkansas. The evidence was that she had 
last seen the insured on May 26, 1929, when he had visited her at the place where 
she was staying in St. Louis. She testified that on that occasion he appeared to be 
in good health. 

Plaintiff’s own testimony was much in conflict, her statement in some instances 
being that she did not know and had never been told that the policies had lapsed, 
though in other instances she testified directly to the contrary. However, she did 
testify that her individual payments ranged all the way from the small amount 
actually due each week to as much as $5, or more than eleven weeks’ payments, 
which latter amount she paid on four or five occasions; that when she was behind 
in her payments, and a payment was made, it was entered on a “little receipt,” 
which Winkler would later on take up, and enter the payment in her book; that 
this was the practice invariably followed when she was four weeks or more in ar- 
rears; and that at the time Winkler gave her the “little receipts,” he would tell her 
that he would get the matter fixed up for her. 

The next day after securing the information of the insured’s death, plaintiff 
went to defendant’s office, where she was told that the policies had lapsed. Sub- 
sequently payment of her claim was refused; and in due course this action followed. 

The petition, which was drawn in two counts, was in the conventional form 
for a case of this character, and included a prayer for penalties and attorney’s fees 
as provided for by the Arkansas statutes 

_ In the answer, certain Arkansas decisions were pleaded, the defense being, in 
effect, that the policies had lapsed for nonpayment of the premiums prior to the 
death of the insured, and that there had been no revival or reinstatement. 

The reply alleged waiver by many extensions of credit, habitual acceptance of 
arrears, and assurances to plaintiff that the policies would be kept in full force 
and effect. 

Judgment went for plaintiff for the aggregate sum of $429.18; and defendant’s 
appeal to this court has followed by the usual steps. 

Defendant has numerous assignments of error in keeping with the defense 
which it advanced against plaintiff’s right to recover on the policies, among which 
is the charge that plaintiff’s instruction No. 1 was erroneously given. Suffice it to 
say that by this instruction, which was plaintiff’s principal instruction, the jury 
were told that even though the premium payments on the policies were over four 
weeks in arrears at the time of the death of the insured, yet if they should find 
that defendant’s agent had previously represented to plaintiff that the policies would 
be kept in force, and that she could pay the premiums as she was able; that de- 
fendant had thereby waived its right to forfeit the policies on account of the de- 
linquencies in payment; that the agent, in making such representations, was acting 
within the scope of his authority; that plaintiff, in making payments as she did, re- 
lied upon the representations of the agent, believing therefrom that the policies. 
were in full force and effect; and that the payments were accepted by defendant 
because thereof, then plaintiff was entitled to recover upon both counts of her 
petition. 

Considering the instruction in the light of the evidence to support it, there is 
no doubt that the premium payments were more than four weeks in arrears at the 
time of the death of the insured, when the rights and liabilities of the parties be- 
came fixed. It is also true that plaintiff’s evidence, viewed most favorably to her, 
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showed representations and assurances on the part of Winkler which tended to 
establish a waiver of the forfeiture condition in so far as he was empowered to 
waive it, as well as plaintiff’s reliance thereon. However, not only is the extent of 
Winkler’s authority of material consequence, but also the propriety of the hypo- 
theses in the instruction that defendant itself had forfeited its right to complain 
of plaintiff's delinquencies, and that the irregular and delayed payments on plain- 
tiff’s part were accepted by defendant because of Winkler’s representations and as- 
surances to her. 

[1, 2] It is quite true that the provisions of the policies which were designed to 
restrict the authority of officers and agents of the company as to the waiver of 
grounds of avoidance of liability, or to require such waiver to be evidenced by in- 
dorsement upon the policies over the signature of an executive officer, having been 
inserted in the policies solely for the benefit of the company, were subject to be 
waived by it. Queen of Arkansas Insurance Co. y. Forlines, 94 Ark. 227, 126 S. 
W. 719; Industrial Mutual Indemnity Co. v. Thompson, 83 Ark. 575, 104 S. W. 
200, 10 L. R. A. (N. S.) 1064, 119 Am. St. Rep. 149; People’s Fire Insurance Ass’n 
v. Goyne, 79 Ark. 315, 96 S. W. 365, 16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373, 
However, acts or conduct constituting a waiver of, or an estoppel to assert, a 
ground for avoidance of the company’s liability upon its policies must be those of 
an officer or agent whose acts under the circumstances are binding upon the com- 
pany; and, consequently, if one is to rely upon an extension of time for the pay- 
ment of premiums extended to him by an agent of the company, it must be shown 
that such extension was within the real or apparent scope of the particular agent’s 
authority. American Insurance Co. v. Hornbarger, 85 Ark. 337. 108 S. W. 213. 

[3] Here we have a case where the attempt is to establish a waiver, not by 
proof of acts or conduct on the part of defendant’s agent at or prior to the time 
of the issuance of the policies and as to conditions which related to their inception, 
but as to matters occurring subsequent to the issuance of the policies and specific- 
ally covered by provisions expressly incorporated therein. Moreover, under the 
evidence in the case, the agent in question was but a local, collecting agent, and no 
showing of more than purely local and limited authority was made. Under such 
circumstances, the law of Arkansas seems to hold with considerable strictness to 
the rule that if a waiver is to be established, it must be by the act of an agent or 
representative of general authority, and that a mere local, collecting agent has no 
such authority. Fidelity Mutual Life Insurance Co. v. Bussell, 75 Ark. 25, 86 S. 
W. 814; Industrial Mutual Indemnity Co. v. Thompson, supra; Sadler v. Fireman’s 
Fund Insurance Co., 185 Ark. 480, 47 S.W.(2d) 1086; American Insurance Com- 
pany v. Hornbarget, supra. 

[4] Of course, a waiver by an agent, otherwise unavailing because of his lack 
of actual or apparent authority, may become binding provided the companv, with 
knowledge of the facts, ratifies his acts. In this instance, however, no ratification 
was shown, assuming that Winkler gave plaintiff the assurances to which she tes- 
tified. Her own evidence showed no such ratification; and under defendant's 
evidence, whenever the premium payments became more than four weeks in ar- 
rears, the policies would be lapsed and reinstatments not made until the amounts 
in arrears were paid up. Evidently it was because of this fact that less than full 
payments, while the policies were out of benefit, were receipted for by Winkler on 
separate or temporary slips, and were not credited in plaintiff’s receipt book proper 
until such time as a revival became effective. 

[5, 6] We see no escape from the conclusion, therefore, that the effect of the 
provisions of the policies as to their lapse was to suspend them during the period 
of default. American National Insurance Co. v. Otis, 122 Ark. 219, 183 S. W. 
183, L. R. A. 1916E, 875; American Insurance Co. v. Hornbarger, supra; Citizens’ 
National Life Insurance Co. v. Morris, 104 Ark. 288, 148 S. W. 1019. Plaintiff 
calls our attention to the fact that the company did accept payment in full on 
July 22, 1929. This is true, but it did not know at the time of the prior death of 
the insured, and its acceptance of a past-due premium after loss, without knowl- 
edge of the loss, did not serve to revive the previously suspended policies. 4 

[7] In predicating a right to recover upon the acts and representations of 
Winkler, who had no actual or apparent authority to grant a waiver, and upon de- 
fendant’s acceptance of delinquent premiums in consequence of Winkler’s waiver, 
.{ which there was no evidence, the instruction in question was erroneous. 
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Other matters assigned as error, without regard to any question of whether 
or not they are well taken, may not reappear if the case is to be retried. 

With the case has been taken respondent’s motion to dismiss the appeal. This 
should be overruled, and the judgment of the circuit court reversed and the cause 
remanded. The Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

Respondent's motion to dismiss the appeal is, accordingly, overruled, and the 
judgment of the circuit court reversed and the cause remanded. 

' Becker, P. J., and Kane and McCullen, JJ., concur. 
STEFFEN v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 22485. 
St. Louis Court of Appeals. Missouri. Nov. 7, 1933. 
64 Southwestern Reporter (2d) 302. 
4, INSURANCE. 

Beneficiary had burden of showing that employee at time of death, was in 
employment of employer named in group life policy whose death benefits were 
conditioned thereon. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. 

Evidence that employee, at time of death, was in employment of employer 
named in group life policy whose death benefits were conditioned thereon, held 
insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

Beneficiary could not recover on individual life certificate furnished insured 
in accordance with group policy, without introducing policy in evidence, or 
accounting for its absence. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

8. INSURANCE. 

Instruction to return verdict for beneficiary, suing on group life policy, 
whose death benefits were conditioned on employee’s dying while in employment 
of employer named therein, if employee was employed to certain date when he 
became ill and was unable to work until his death thereafter, held erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from St. Louis Circuit Court; Fred J. Hoffmeister, Judge. 

“Not to be published in State Reports.” 

Action by Rose Steffen against the Equitable Life Assurance Society of the 
United States, a corporation. Verdict in favor of plaintiff. From an order sustain- 
ing defendant’s motion for a new trial, plaintiff appeals. 

Affirmed and remanded. 

John P. Griffin, of St. Louis, for appellant. 

Theodore Rassieur, George M. Rassieur, Alfred C. Wilson, and Stanley H. 
Sicher, all of St. Louis, for respondent. 

McCuLtEN, Judge. 


_ This is an action brought by appellant, hereinafter called plaintiff, on au 
individual certificate of life insurance issued to Charles J. Steffen under a group 
insurance policy. The suit was begun in a justice of the peace court. On April 7, 
1930, the justice rendered judgment for respondent, hereinafter referred to as 
defendant. The cause was duly appealed to the circuit court of the city of St. 
Louis, where, on January 6, 1932, it was tried before the court and a jury, 
resulting in a verdict for plaintiff in the total sum of $841.16, which amount 
included $166.16 as interest, and $75 for attorney’s fee. In due time defendant 
filed its motion for a new trial. The court sustained the motion on the first ground 
thereof, namely, that “the Court erred in refusing to give the instruction in the 
nature of a demurrer requested by the defendant at the close of the plaintiff's 


pis gl From the order sustaining defendant’s motion for a new trial, plaintiff 
appeals 
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The evidence disclosed that defendant contracted to insure the lives of the 
employees of the Glidden Company, of Cleveland, Ohio. The Campbell Paint & 
Varnish Company, in the city of St. Louis, Mo., was a branch of the Glidden 
Company, and, at the time of the issuance of the certificate of insurance, Charles 
J. Steffen was one of its employees. 

Plaintiff is the widow of Charles J. Steffen, and was named as beneficiary in 
the individual certificate of life insurance above referred to. The group insurance 
policy was not offered or introduced in evidence. 

The certificate was issued by defendant. It was certified therein that the 
Glidden Company had contracted with defendant to insure the life of Steffen in 
the sum of $500, by a policy of group insurance. It contained the following pro- 
vision: “The insurance is to be payable upon the receipt of due proof of death, 
to the beneficiary designated as entitled to receive the same, if death occur while 
in the employment of the said employer and while insured under said policy, sub- 
ject to the terms and conditions thereof.” 

It was dated September 25, 1924, and was signed for the defendant by its 
president. A rider was attached thereto, dated September 25, 1925, whereby the 
insurance had been increased $100. 

On the face of the certificate appeared the following provision with respect 
to the termination of the insurance: “The insurance of any employee shall auto- 
matically cease and determine upon the termination of employment with the 
employer in the specified classes of employees.” 

It was also provided therein that, in case of the termination of employment, 
for any reason while insured, the employee would be entitled to have issued to 
him, without further evidence of insurability, upon application made to defendant 
within thirty-one days, and upon payment of the premium applicable to the risk, 
a policy of life insurance, but, since it was not claimed by plaintiff that any such 
application was ever made by the insured, this provision of the certificate need not 
be considered further. 

It was further provided in the certificate that, if the insured became totally 
disabled by injuries or disease, the defendant would pay to the insured the full 
amount of the insurance, and, if any amount remained unpaid at the date of his 
death, it would be paid to the named beneficiary. 


[1] In the briefs of counsel for plaintiff, reference is made to this disability 
feature of the certificate, and it is argued that the insured became disabled from 
disease and remained so until he died, and that he was entitled to disability hene- 
fits; hence, that defendant could not arbitrarily deprive him of the benefits of the 
insurance. It is a sufficient answer to such argument to point out that plaintiff 
brought this suit for death benefits. It is not a claim for disability. Plaintiff did 
not allege, nor did she prove, or attempt to prove, any claim for disability. Plain- 
tiff’s petition was based solely on a claim for death benefits under the certificate. 
Therefore, plaintiff’s counsel cannot, on this appeal, be permitted to change the 
theory of her case from one for benefits, based on the death of the insured, to 
one based on a claim for disability of the insured prior to his death. Brunswick 
v. Insurance Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213. We shall, therefore, 
make no further reference to the disability feature of the certificate. 


[2] In determining whether or not the action of the court in granting defend- 
ant a new trial was correct, we must not only give plaintiff the benefit of every 
favorable inference arising from her evidence, but, in view of the fact that 
defendant did not stand on its demurrer at the close of plaintiff's case, we must 
also give plaintiff the benefit of any evidence introduced by defendant from which 
any inference favorable to her case might arise, and disregard defendant’s evi- 
dence wherein it contradicts the evidence of plaintiff, and, viewing all of the 
evidence in this light, determine whether or not there was any substantial evidence 
to support a verdict for plaintiff. Armstrong vy. Mobile & Ohio R. Co. (Mo. Sup.) 
55 S.W.(2d) 460, 462; Maginnis v. Mo. Pac. Ry. Co., 268 Mo. 667, 675, 187 S. W 
1165; Malone v. Ry. Co., 220 Mo. App. 9, 15, 285 S. W. 123. 

[3] If there was any such evidence, the trial court committed error in sus- 
taining the motion for a new trial on the ground assigned, and it would be our 
duty to reverse such action of the court, unless it appears from the record that 
the motion for a new trial should have been sustained on some other ground 
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properly preserved in such motion by defendant. It has been said: “The rule is 
well established in this state that upon an appeal from an order sustaining a 
motion for a new trial the appellate court is not confined to the grounds upon 
which the lower court sustained the motion, but will take into consideration ali 
of the grounds assigned in the motion for a new trial, and if the action of the 
lower court can be sustained upon any ground designated in the motion the action 
of the court should be affirmed.” Barr v. Hays, 172 Mo. App. 591, 598, 155 S. W. 
1095, 1097. See, also, Graefe v. Transit Co., 224 Mo. 232, 250, 123 S. W. 835. 

As we view the record in this case, the only real question in issue was 
whether the insured was or was not, at the time of his death, in the employ of 
the employer named in the certificate of insurance. 

Plaintiff’s petition alleged the issuance by defendant of the group insurance 
policy and the individual certificate, and averred that the defendant thereby 
promised to pay to plaintiff, as the widow of Charles J. Steffen, the amount pro- 
vided for in the certificate, “upon receipt of full proof of death of the said 
Charles J. Steffen if death occurred while in the employment of said employer 
and that death did occur on the second day of January, 1927, while said insured 
was in the employ of said employer at its Campbell Paint & Varnish Company 
branch except for a period during which he was ill before he died and that the 
plaintiff as widow and beneficiary of said insured notified the employer and the 
defendant of said death and the defendant refused to pay * * *.” 

The above excerpt shows an allegation that the insurance was to be paid if 
death occurred while Steffen was in the employment of said employer, and then 
goes on to allege that the death did occur while the insured was in the employ 
of the employer, “except for a period during which he was ill before he died.” 
By the use of the words, “except for a period during which he was ill before 
he died,” the petition presents an allegation which is equivalent to a charge that 
the insured was not in such employment during that period. The petition thus 
shows clearly that it was based on the theory that plaintiff, as the beneficiary, was 
entitled to the insurance, even though the insured was not in the employ of the 
named employer at the time of his death, provided it be shown that he left such 
employment because of illness, and that such illness continued until the time of 
his death. Plaintiff’s evidence, and plaintiff’s main instruction to which we wiil 
refer later, also show clearly that such was the theory relied on for recovery. 

Plaintiff testified that she was the widow of Charles J. Steffen, ‘the insured, 
and that Steffen died on January 2, 1927; that he had worked at the Campbell 
Paint & Varnish Company, in the city of St. Louis, since 1924; that he was ill 
from the 2lst or 23d of September, 1926, until his death on January 2, 1927; 
that he was not able to work during that period, was mostly in bed and under 
the treatment of a physician. Plaintiff identified the certificate of insurance that 
had been issued to the insured, and said that after his death she notified the 
Campbell Paint & Varnish Company of the death, and took the certificate to that 
company, that the company refused to pay the claim, and that she was told the 
company would not pay if her husband had been working “some place else.” She 
was asked in her direct examination: 

“Q. Was he working any place else from the time he left there? A. No, he 
was not. 


“Q. From the time he last worked there until he died, did he work any place 
else? A. No, he did not. The only reason they gave for not paying was that he 
worked some place else.” 

On cross-examination plaintiff testified that insured ceased to work on the 
2lst or 23d of September, 1926; that she knew just before that time he was 
working for the Campbell Company. 

On further cross-examination she testified concerning a bank account which 
she and the insured had at the Lafayette South Side Bank, in St. Louis, and also 
testified concerning other matters, such as the pay checks of the insured, but 
there is not, in her entire testimony, nor anywhere else in the record, the slightest 
scintilla of evidence to show that at the time of the death of the insured, in 
January, 1927, he was in the employment of the Campbell Company. The only 
other evidence offered or introduced by plaintiff was the testimony of two attor- 
neys with respect to reasonable attorneys’ fees, and the testimony of the physician 
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who attended the insured at times during the period from September, 1926, until 
his death in January, 1927. 

The testimony of the physician which was admitted by the court over the 
objection and exception of defendant was to the effect that he had treated the 
insured from some time in September, 1926, until he died in January, 1927; that 
in Decembér, 1926, the insured showed symptoms of typhoid fever, whereupon the 
physician rushed him to the hospital, and that he died in January, 1927, of typhoid 
pneumonia; that during the period mentioned the insured was weak and tired and 
showed symptoms of lead poisoning. 

It is clear from the foregoing summary of all the evidence introduced by 
plaintiff that there was a total absence of proof that the insured was in the 
employ of the Campbell Company at the time of his death. Plaintiff's testimom 
in answer to her counsel’s questions as to whether the insured had worked any 
other place “from the time he left there” and “from the time he last worked 
there,” wherein she said the insured did not work any other place after Septem- 
ber, 1926, cannot be considered as any evidence that the insured was in the employ 
of that company on January 2, 1927, the date of his death. The nearest approach 
in plaintiff's testimony to the vital point in the case, namely, whether or not the 
insured was in the employ of the Campbell Company at the time of his death, 
was when she said she knew that the insured was working for that company 
before September, 1926. That is far from showing that he was in the employ of 
that company on January 2, 1927. Plaintiff did not offer or introduce any testi- 
mony to the effect that the insured was temporarily laid off by the Campbeli 
Company, or was on leave of absence because of illness or for any other reason, 
or that he was subject to recall, or that he was in any manner still in the general 
employ of the Campbell Company after “he left there” in September, 1926. 

We have carefully read defendant’s evidence to see whether or not in contained 
anything from which any favorable inferences might arise to aid plaintiff’s case, 
but we find nothing therein which could be said to aid plaintiff's case in the 
remotest degree. Defendant’s evidence was to the effect that the insured quit and 
left the employ of the Campbell Company in April, 1926, and that during the 
latter part of the year 1926 he was working for the Steelcote Manufacturing 
Company, which was in no way connected with either defendant or the Campbell 
Company. The testimony of the chief of the record division of defendant’s group 
insurance department, introduced by defendant, was to the effect that, after receipt 
of notice from the Glidden Company that the employment of the insured had 
ended, the defendant terminated the insurance on the life of the insured, and 
entered such termination on its records on April 17, 1926. Defendant offered con- 
siderable other evidence to show the termination of the employment of the insured 


long prior to the time of his death, but we do not deem it necessary to set forth 
such evidence here. 


[4, 5] Counsel for plaintiff argue that the court erred in granting a new trial 
to defendant because the question whether the insured was in the employ of 
defendant in September, 1926, was a question of fact for the jury, and that the 
jury’s finding thereon is conclusive. We are unable to agree with this view. The 
real issue to be determined was not whether the insured was in the employ o! 
the Campbell Company in September, 1926, but whether or not he was in such 
employment at the time of his death. The burden was on plaintiff to produce 
evidence to show that the insured was in the employment of the Campbell Com- 
pany at the time of his death on January 2, 1927, to meet the condition named on 
the face of the certificate of insurance upon which plaintiff relied for recovery, 
and there was a total absence of proof that the insured was in the employ of the 
Campbell Company on that date. This record does not present a question o1 con- 
flicting evidence on the vital point. Defendant’s evidence on that point cannot 
properly be said to contradict plaintiff’s evidence thereon because plaintiff produced 
no evidence whatsoever on that point. 

In this state of the record it is immaterial whether the insured left the employ- 
ment of the Campbell Company in April, 1926, or September, 1926, since there 
was no evidence that he was in the employment of the Campbell Company at the 
time of his death in January, 1927. 

Defendant’s promise to pay the insurance was, by the very terms of the cer- 
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tificate upon which plaintiff based her claim, conditioned upon Steffen being in the 
employment of the named employer at the time of his death. There is no evidence 
in the record to show such employment at that time. Plaintiff was therefore not 
entitled to recover. Wheeler vy. Monsanto Chemical Works (Mo. App.) 263 S. W. 
881; Douglas v. Metropolitan Life Ins. Co. (Mo. App.) 297 S. W. 87, 90; Pegues 
y. Equitable Life Assurance Society (Mo. App.) 57 S.W.(2d) 705; see, also, 
Kowalski v. AXtna Life Ins. Co., 266 Mass. 255, 165 N. E. 476, 63 A. L. R. 1030; 
Colter v. Travelers’ Ins. Co., 270 Mass. 424, 170 N. E. 407. 

[6] Furthermore, on the face of the certificate it was provided that: “This 
individual certificate is furnished in accordance with the terms of the said 
Equitable Group Insurance Policy, which policy together with the employer's 
application therefor constitute the entire contract between the parties.” 

Plaintiff did not offer or introduce in evidence the group insurance policy 
referred to in the certificate, but relied entirely upon the individual certificate. 
The group policy of insurance constituted the very foundation of plaintiff's claim, 
and should have been introduced in evidence, or its absence accounted for in 
some way to excuse plaintiff’s failure to produce it. Without such evidence plain- 
tiff was not entitled to recover. Gallagher v. Simmons Hdw. Co., 214 Mo. App. 
111, 114, 258 S. W. 16. In Wann y. Metropolitan Life Ins. Co., 41 S.W.(2d) 50, 
52, the Commission of Appeals of Texas, passing on this question, said: “Plain- 
tiff in error’s cause of action, as disclosed by his pleading, was based upon the 
issuance of the group policy. Obviously he was not entitled to recover by merely 
offering in evidence the certificate and rider attached thereto. These instruments 
disclose upon their face that they were not intended to and do not constitute a 
complete contract of insurance. Even if he had predicated his cause of action 
solely upon the certificate and rider, without any reference to the group policy, a 
recovery would not have been authorized when it was shown by the express 
terms of these instruments that they constituted but a part of an indivisible 
contract.” 

[7] The trial judge, having erred in overruling defendant’s demurrers at the 
close of plaintiff’s case, and at the close of all of the evidence, corrected his own 
errors by granting defendant a new trial. He assigned as his reason therefor his 
error in overruling defendant’s demurrer at the close of plaintiff’s evidence. Such 
error was, of course, waived by defendant going on with its evidence, but we 
nevertheless hold that the court’s action in granting a new trial was correct. The 
motion should have been sustained for error in overruling defendant’s demurrer 
at the close of all the evidence. There were also other grounds on which the 
motion could properly have been sustained. 

[8] The main instruction given for plaintiff directed the jury to return a 
verdict for plaintiff if they found and believed from the evidence that Steffen 
continued in the employ of the Campbell Company up to or about the 23d of 
September, 1926, and that he became ill on that date and that said illness con- 
tinued and he was unable to work until his death on the 2d of January, 1927. It 
is clear, in view of what we have heretofore said in this opinion, that such instruc- 
tion was erroneous. 

From all of the foregoing, it is obvious that the trial court did not commit 
error in granting defendant a new trial. The order sustaining defendant’s motion 
for a new trial is therefore affirmed, and the cause remanded in order that such 
new trial may be had. 


Becker, P. J., and Kane, J., concur. 


McDONNELL et al. v. HAWKEYE LIFE INS. CO. OF DES MOINES, 
IOWA. No. 17846. 
Kansas City Court of Appeals. Missouri. Nov. 6, 1933. 

64 Southwestern Reporter (2d) 748. 
2. INSURANCE. 

Where life policy was dated June 3, 1921, but application and policy provided 
that policy should not become effective until approval by insurer and policy was 
approved June 15, annual premium /ield due: June 15, not June 3, each year, 
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so that policy had not lapsed when insured died July 6, 1928, in view of 30 days’ 
grace period. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. 

Iowa life policy held construable under Iowa law. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
5. INSURANCE. 

Where insured’s indebtedness to insurer allegedly equaled or exceeded total 
loan value of policy, but insurer did not comply with provision for giving notice 
of cancella tion or forfeiture, and did not in fact enter forfeiture on its records 
until after insured’s death, policy held in force at insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 31011].) 
€. INSURANCE. 

Payment of insured’s indebtedness to life insurer /ield not condition 
dent to suit on policy in force at death. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

8. INSURANCE. 
In action on life policy by assignees of insured’s heir, petition, not showing 


right of heir in policy, amount of insurance, or sum due and premium payments, 
held not to state cause of action. 


It appeared that no provision of policy was pleaded showing that 
the fact of beneficiary's death prior to insured made insurance payable to 
insured's estate; that amount of insurance was not stated in petition, 
either directly or by inference; that there was no allegation that any 
certain sum of money was to be paid by insurer under terms of policy 
upon any contingency; that it was not alleged that any sum was due and 
owing by insurer to plaintiff by virtue of terms of policy ; ; and that it was 
not alleged that there was any consideration paid to insurer by any one, 
or that any premium was paid or agreed to be paid by any one. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

9. PLEADING. 

Court cannot look to iife policy filed with petition to supply omitted material 
allegations of petition. 

(For other cases, see Pleading, Dec. Dig. § 310.) 

6. INSURANCE. 

In action on life policy, petition must allege existence and terms of policy, 
right or interest entitling plaintiff to sue, performance or waiver of conditions 
precedent, death of insured, amount of insurance, and fact that it is due and 
payable and unpaid. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

11. PLEADING. 

In action on life policy, allegation that certain sum was owing plaintiff held 
at most mere conclusion of law.. 

(For other cases, see Pleading, Dec. Dig.. § 8[5].) 

12. PLEADING. 
In action on lite policy, where petition wholly omitted essential averments 


and they were not supplied by terms sufficiently general to comprehend them 
by fair and reasonable intendment, omission held not cured by verdict. 


(For other cases, see Pleading, Dec. Dig. § 433[7].) 
13. APPEAL AND ERROR. 

Objection that petition wholly fails to state any cause of action may be made 
for first time on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 193[9].) 

Appeal from Circuit Court, Adair County. 

“Not to be published in State Reports.” 


Action by Leo McDonnell and another against the Hawkeye Life Insurance 
Company of Des Moines, Iowa. Judgment for plaintiffs, and defendant appeals. 


prece- 
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Reversed and remanded. 

Murrell & Murrell, of Kirksville, and Cosson & Newcomb, of Des Moines, 
lowa, for appellant. 

E. M. Jayne, of Kirksville, and Raymond N. Klass, of Cedar Rapids, Iowa, 
yr respondents 

BLAND, Judge. 

This is an action upon a life insurance policy. There was a verdict and 
judgment in favor of plaintifis in the sum of $5,466.45, and defendant has 
appealed 

The tacts show that on the 3d day of June, 1921, the defendant, an Iowa 
insurance company, insured the lite of one Charles Francis McDonnell, in the 
sum of $5,000; that the beneficiary named in the policy was the insured’s mother, 
Margaret J. McDonnell, or “such other beneficiary as may be designated by the 
insured, otherwise to the executors, administrators or assigns of the insured.” 
Aiter the issuance of the policy the insured moved to the state of Arizona, 
where he died on july 6, 1928. 

The application and the policy provided that the latter should not take effect 
until the tirst premium was paid during the good health of insured and the risk 
approved by the company. The evidence shows that the application was approved 
n June 15, 1921. However, the policy was dated June 3, 1921, and this was 
ireated by the company as its anniversary date. 

For some years prior to June 14, 1927, the insured had borrowed money 
under the terms of the policy from the company and on said date increased the 
loan to $544, its full loan value. These loans were made upon the sole security 
ci the policy which was pledged to the company. The loan agreement signed 
June 14, 1927, provided that interest at the rate of 6 per cent. should be paid in 
advance to the company from the date of the loan agreement to June 3, 1928, 
ihe anniversary date of the policy; that interest at the same rate should become 
due and payable annually, in advance, on said anniversary date and that if the 
interest was not paid when due it should be added to and become a part of the 
principal; that the loan and the accrued interest might be paid at any time before 
default in the payment of any premium on the policy. The loan agreement fur- 
ther provided: “That should the total indebtedness to said company upon or on 
account of said policy at any time equal or exceed the loan available thereunder, 
said policy shall there upon cease and become null and void, and without further 
liability of said company be deemed surrendered to said company in consideration 
of the cancellation of such indebtedness.” The loan agreement also provided 
ior a method of service of “any notice under this agreement.” 

The policy, itself, provided: “Failure to repay such loan or to pay interest 
thereon shall not void this policy unless the total indebtedness thereon shall 
equal the total loan value, nor until thirty days after notice shall have been 
mailed to the last known address of the insured and the assignees, if any.” It 
also provided tor 30 days’ grace for the payment of the premiums and contained 
a provision for each, paid-up and extended values. It and the loan agreement 
provided that any indebtedness to the company should be deducted in any settle- 
ment of the policy. 

The facts further show that on October 7, 1924, the beneficiary was changed 
by the insured to his wife, who predeceased insured. There was no further 
designation of a beneficiary by the isured, so, under the terms of the policiy, it 


became payable to his executors, administrators or assigns. 


_ A certified copy of the order or judgment of the District Court of the state 
ot lowa, having jurisdiction in probate matters, was introduced in evidence, 
over the objection of the defendant, which order or judgment recites that the 
sole and exclusive title to the policy of insurance in question and all rights there- 
under “are hereby vested in Margaret J. McDonnell.” The evidence shows that 
Margaret J. McDonnell was the sole heir of the insured and distributee of his 
estate and that all of the insured’s debts had been paid. 

_The evidence further shows that on June 18, 1932, Margaret J. McDonnell, 
assigned all of her right, title and interest in the policy in suit to the plaintiffs 
and that thereafter these plaintiffs brought this suit. 

"he answer sets up two defenses to the suit on the policy: 
(1) That the insured did not pay the annual premium required to be paid by 
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him on the policy on June 3, 1928, and that by reason thereof the policy became 
forfeited under the terms thereof. 

(2) That insured failed to re-pay the loan made to him on June 14, 1927 py 
the company, together with interest thereon, during his lifetime and that by 
reason of the provisions of the policy and the loan agreement, the policy became 
torfeited. 

The facts in connection with these defenses show that all of the premiums 
were paid by the insured except that for the policy year beginning in 1928 
which was not paid, nor was the loan or the interest thereon paid, nor was the 
loan extended prior to the death of the insured. Due notice was given to the 
insured on May 27 and 29, 1928, of the premium which was to become due upon 
the policy during the month of June. On June 1, 1928, the company wrote the 
insured as follows: 

“The total loan or indebtedness against your policy, No. 1106 is $544.00, As 
the total loan or indebtedness on the policy equals the total loan or cash value. 
we will be obliged to lapse or void the policy according to its terms on July’ 3rd, 
1928. 

“To continue the policy in force, a premium must be paid on or before the 
above date, or the policy will terminate as outlined above.” 

On June 26, 1928, in answer to a letter of the insured asking that he be given 
a paid-up policy in the sum of $1,434, the company wrote him that no paid-up 
policy in that amount could be given insured, unless he paid the loan upon the 
policy.’ The next correspondence that appears in the record is a letter written 
by the company, dated July 14, 1928, acknowledging receipt of a letter from 
insured’s brother, dated July 13, 1928, advising the company of the death of the 
insured and stating that the policy had lapsed on July 3, 1928, by reason of the 
fact that the full amount of the cash value of the policy had been borrowed 
upon it and that the premium due on June 3, 1928, had not been paid by July 
3, 1928 (the end of the 30 day grace period). 

On July 28th, the company again wrote insured’s brother that under the 
provisions of the policy “where the full cash value of the policy has been taken 
in loan and interest on same is not paid at maturity, and where the premium 
is not paid when due, the policy becomes null and void.” 

The evidence further shows that no entry was made upon the company’s 
records forfeiting the policy until August 3, 1928, which was after the death of 
the insured, when an entry was made showing that the policy was terminated 
on July 3, 1928. 

[1] Before filing its answer defendant specially appeared and filed a motion 
to quash the summons, the sheriff's return and to dismiss the cause on the ground 
that the defendant was an [owa corporation; that the plaintiff, Leo McDonnell, 
was a citizen of the state of lowa; that the plaintiff, H. M. Crabtree was not a 
resident of the state of Missouri and that the alleged assignment from Margaret 
J. McDonnell to the plaintiffs was fraudulently made for the purpose of at- 
tempting to confer jurisdiction upon the circuit court of Adair County, service 
and process having been made upon the superintendent of insurance. ; 

The evidence shows that the plaintiff, H. M. Crabtree, was a resident ot 
the state of Missouri. The court overruled this motion. The defendant assigns 
this action of the court as error. Defendant is in no position to urge the point 
for the reason that after the ruling of the court on its own motion it filed its 
answer to the merits and went to trial defending the action to the end. It 
introduced testimony in its own behalf and, at the conclusion of the trial, offered 
instructions to the jury, including a demurrer to the evidence, thus waving the 
point of lack of jurisdiction, if any, and entering its general appearance. Moseley 
v. Victory Life Ins. Co., 226 Mo. App. 566, 45 S.W.(2d) 119. The situation in the 
case of State ex rel. vy. Landwehr, 318 Mo. 181, 300 S. W. 294, cited by the 
defendant is in no wise similar to that in the case at bar. In the Landwehr Case 
the question of jurisdiction was not waived and the defendant applied to the 
Supreme Court for a writ of prohibition. =e 

Complaint is made of the giving of various instructions on behalf of the 
plaintiffs, but we are of the opinion that as the defenses set up in the answer 
wholly failed, plaintiffs are entitled to recover, as a matter of law, provided their 
right to sue upon the policy is established. So it is unnecessary to pass upon 
the technical accuracy of the instructions given on behalf of the plaintiffs 
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[2-4] The defense that the premium was not paid in time wholly failed. The 
application and the policy provided that the latter should not become effective 
until the application and risk were approved by the company. The approval of 
the application. did not take place until June 15, 1921, so the premium for the 
year 1928 did not become due and payable until June 15th of that year. The 
policy provided for thirty days’ grace for the payment of the premium, and as 
insured died on July 6, 1928, the payment of the current premium was not in 
default at his death and the policy was in full force and effect, so far as the 
payment of the premium was concerned. Halsey v. Am. Central Life Ins. Co., 
258 Mo. 659, 167 S. W. 951; Bigalke v. Mut. Life Ins. Co. (Mo. App.) 34 S.W.(2d) 
1019. 

The policy was an lowa contract and its provisions are to be construed under 
the Iowa law and, as that law is not pleaded, the presumption is that the common 
law is in force in that state. Rositzky v. Rositzky, 329 Mo. 662, 46 S.W.(2d) 
591. Under the general or common law the premiums upon the policy became due 
on June 15th of each year of its existence. (See cases last cited.) 

[5, 6] Assuming that the indebtedness equaled or exceeded the loan available 
under the policy at and prior to the death of the insured, the provision of the 
policy in reference to giving notice of the cancellation or forfeiture of the policy 
io the insured was not complied with and, as a matter of fact, no forfeiture of 
the policy was made until after the insured died. Therefore, the defense that 
the policy became null and void prior to the death of insured on account of the 
claim that the indebtedness on the policy exceeded the loan available thereunder, 
tikewise failed. Cassville Roller Mill. Co. vy. Aftna Ins. Co., 105 Mo. App. 146, 
152, 79 S. W. 720: Malin vy. Netherlands Ins. Co. 203 Mo. App. 153, 219 S. W. 
143; Southland Life Ins. Co. v. Hopkins (Tex. Civ. App.) 219 §. W. 254; Widdi- 
combe v. Penn Mutual Life Ins. Co. (Mo. App.) 241 S. W. 437; McNellis v. 
tna Ins. Co., 176 Ill. App. 575. Under such circumstances, when the policy 
matured by reason of the death of the insured, it became a death claim, impress- 
ed with the respective rights of the parties and, demand for the full value of the 
policy having been made, payment of the indebtedness was not a condition prece- 
dent to this suit. McEachern v. N. Y. Life Ins. Co., 15 Ga. App. 222, 82 S. E. 
820, 825. The verdict shows that the jury properly took into consideration the 
situation by deducting the amount of the policy loan from the face of the policy, 
together with a year’s premium. 

In deciding that the defenses set up in the answer wholly failed we have as- 
sumed that the reply properly traverses the allegations in the answer. This, how- 
ever, is disputed by the defendant on the ground that the reply consists of a qual- 
ified general denial. As the judgment in this case must be reversed for matters 
presently to be mentioned, at the next trial plaintiffs can amend their reply so as 
to obviate the objection made to it. 

[7] Complaint is made of the introduction in evidence of the certified copy of 
the order or judgment of the District Court of Iowa, which we have already men- 
tioned. This contention must be sustained, as the judgment was certified to by a 
deputy clerk in the name of the clerk and the judge did not certify that he was 
such deputy. The judge merely certified to the official character of the clerk. 22 
C. J. p. 846. As a matter of fact it has been held in this state that the attestation 
may not be made by a deputy clerk in the name of the clerk if it is desired that a 
certified copy of a foreign judgment be given any recognition by the courts of this 
state. Williams v. Williams, 53 Mo. App. 617. 

[8] An attack is made upon the sufficiency of the petition. The petition al- 
leges the execution of a “certain contract of life insurance whereby and wherein, it 
insured the life of Charles Francis McDonnell, as under and by the terms of its 
policy No. 1106 issued and delivered, in evidence thereof provided; a copy of said 
policy is hereto attached and by this reference made a part hereof, to the same 
extent as if actually incorporated herein.” It then pleads a statute of Iowa pro- 
hibiting discrimination by insurance companies between persons insured of the 
same class. The petition does not state how such statute has any applicability to 
the case. It merely sets forth the statute in haec verba. It then alleges the death 
of the insured on July 6th, 1928, when the policy was in full force and effect, and 
that the insured and the plaintiffs, and/or their assignor, and/or the administrator 
of the estate of insured had performed all of the conditions of the policy. It alleges 
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Waiver upon the part of the defendant of performance by denial of all liability 
upon the policy and by treating the same as lapsed or forfeited on July 3, 1928. [It 
then alleges that Anna Irene McDonnell, as designated beneficiary in the policy, 
pre-deceased insured and “that the administration of insured’s estate was had in 
the District Court of Iowa”; that Margaret McDonnell, mother of the insured was 
the “sole surviving heir”; that on June 15, 1932, the judge of the Seventh Judicial 
District Court of Iowa, ordered and decreed that the “sole and exclusive title to 
said contract and policy and all rights thereunder be vested in Margaret McDon- 
nell”; that on June 18, 1932, Margaret McDonnell, assigned all of her right, title 
and interest in the policy to Leo McDonnell and H. M. Crabtree, copy of the as- 
sigment being set out in haec verba; that defendant failed and refused to pay the 
insurance due and that such refusal was willful and vexatious that “there is now 
due and owing to these plaintiffs the sum of five thousand and no/100 dollars 
($5,000.00), together with 6 per cent interest from and after the date of the in- 
sured’s death, together with costs of this action, together with damages in the 
sum of five hundred dollars ($500.00) and a reasonable attorney’s fee in the 
sum of one thousand dollars ($1,000.00) for all of which plaintiffs pray judg- 
ment. 

[9] We think that the petition wholly fails to state any cause of action. The 
provisions of the policy are not properly pleaded, the pleader evidently being of 
the opinion that the filing of a copy of the policy and making reference thereto 
in the petition, was sufficient. Of course, we cannot look to the policy filed with 
the petition to eke out the allegations of the pleading. Robinson v. Levy, 217 Mo. 
498, 117 S. W. 577; State ex rel. v. Grimm, 314 Mo. 242, 284 S. W. 490. 

{10] It has been held that the petition in a suit of this kind “must allege the 
existence and terms of the policy or contract of insurance, the right or interest 
which entitles plaintiff to sue on the policy, the performance or waiver of con- 
ditions precedent on his part, the death of the person whose life was insured, the 
amount of insurance, and the fact that it is due and payable and has not been 
paid.” 3/ °C. J. p. 607. 

[11] As before stated, the terms of the policy are not pleaded. Aside from 
this the right or interest of the plaintiffs to sue is not clearly set forth. No pro- 
vision of the policy is pleaded showing any right of Margaret McDonnell in the 
policy on account of being the sole surviving heir of the insured. No provision 
of the policy is pleaded showing that the fact that the beneficiary named in the 
policy predeceased insured made the insurance payable to the estate of the latter. 
The amount of the insurance is not stated in the petition, either directly or by 
inference. The allegation that there was owing plaintiffs the sum of $5,000, is a 
mere conclusion of law, at the most. Story v. Am. Central Ins. Co., 61 Mo. App. 
534, 538. There is no allegation that any certain sum of money was to be paid 
by defendant under the terms of the policy upon any contingency and there is no 
allegation that any sum was due and owing by defendant to the plaintiffs by vir- 
tue of its terms. It will be noted that there is no allegation in the petition that 
there was any consideration whatever, paid to defendant by any one or that any 
premium was paid or agreed to be paid by any one. 

[12] This is not a case where a cause of action is defectively stated and may 
be aided by verdict,’as claimed by the plaintiffs, and we find their citations in sup- 
port of this contention to be not in point. But it is a case of total omission of 
essential averments that are not supplied by terms sufficiently general to compre- 
hend them by fair and reasonable intendment. Barrie v. Ranson et al., 226 Mo. 
App. 554, 46 S.W.(2d) 186, 188. 

[13] While there was no demurrer filed to the petition, the defendant content- 
ing itself with a general demurrer to the evidence, the objection that the petition 
wholly fails to state any cause of action may be made for the first time in this 
court. Barrie v. Ranson, supra. That it so fails is plain. Wittkowsky v. Am. 
Central Ins. Co., 79 Mo. App. 501; Barrie v. Ranson, supra; Ovenshire v. Sec. 


Mut. Life Ins. Co., 54 Misc. 435, 104 N. Y. S. 378; Pence v. Mut. Benefit Life 
Ins. Co., 180 Ala. 583, 61 So. 817. 


Plaintiffs attack defendant’s abstract of the record on the ground that it is 
claimed that what purports to be plainiffs’ petition appears therein but there is no 
recitation or other showing that a record entry of the filing of the same was ever 
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made on the records of the lower court. An examination of the record shows that 
it recites that: “This action was begun in the Circuit Court of Adair County, 
Missouri, on June 20, 1932, by the filing of a petition in said court by the plaintiff, 
as shown on the records of said court, which said petition filed in the office of the 
clerk of said court, omitting captions and signatures, is as follows:” It will be thus 
seen that there is no merit in plaintiffs’ contention. 

The judgment is reversed and the cause remanded. 

\ll concur. 


ACACIA MUT. LIFE ASS’N v. KAUL. 
Court of Chancery of New Jersey. Nov. 24, 1933. 
169 Atlantic Reporter 36. 
1. INSURANCE. 

Reinstatement of life policy reinstated all its terms including incontestability 
clause: hence policy was not contestable for fraud in procurement of original 
policy after expiration of period specified in incontestability clause. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Contract reinstating life policy, lapsed for nonpayment of premiums, is 
separate and distinct contract from original policy contract. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Insurer held entitled to cancel fraudulently procured contract reinstating life 
policy, notwithstanding original policy contained clause making it incontestabie 
after one year, and notwithstanding suit to cancel contract to reinstatement was 
not brought within one year from date of original policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE. 

[usured in making statement, in procuring reinstatement of lapsed life policy, 
that he was then in good health, did not warrant absolute truth of statement, but 
only its truth to extent of his knowledge. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Syllabus by the Court. 

1. The contract whereby a policy of life insurance, which has lapsed for non- 
payment of premiums, is reinstated, is a separate and distinct contract from the 
original policy contract. 

2. Where such contract of reinstatement is procured by fraudulent misrepre- 
sentation, the insurance company is entitled to decree in equity for rescission and 
cancellation thereof. 

3. The fact that the original policy contract contains a clause making it 
incontestable after one year is no bar to suit for recission and cancellation of 
the contract of reinstatement, notwithstanding such suit is not brought within one 
year from the date of the original policy; the reinstatement contract containing 
no such limiation clause. 

Suit by the Acacia Mutual Life Association against Frank Kaul. 

Decree for complainant. 

Samuel M. Hollander, of Newark, for complainant. 

Benjamin F. Cohen, for defendant. 

BuCHANAN, Vice Chancellor. 


The bill is filed by the complainant life insurance company against the defend- 
ant for the rescission, surrender, and cancellation of a policy of insurance issued 
upon the life of defendant, upon the ground of fraudulent and material misrepre- 
sentation by defendant in the procurement of the policy. 

The policy was issued June 1, 1930; it lapsed January 1, 1931, for failure of 
defendant to pay quarterly premium due December 1, 1930; it was reinstated by 
the complainant January 28, 1931, on receipt of the premium in arrears plus 
interest, plus a certificate by defendant that he was in good health. 

Defendant contended by his answer that equity has no jurisdiction of this 
suit. Such contention is untenable. Commercial Casualty Ins. Co. v. Southern 
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Surety Co., 100 N. J. Eq. 92, 135 A. 511, affirmed 101 N. J. Eq. 738, 138 A. 919, 
This was doubtless realized by defendant, for no mention of the point was made 
either in the oral argument or brief. The contention will be deemed abandoned, 

The allegations as to the fraudulent misrepresentations are twofold: First, 
as to the original issuance of the policy; second, as to the reinstatement after 
lapse. 

On the first ground the bill cannot be maintained. The policy contained a 
clause providing that “this policy shall be incontestable after one year from the 
date of issue, except for non-payment of premium.” That year expired June 1] 
1931; the present bill was not filed until November 3, 1931. There is no evidence: 
or intimation of the commencement of any such litigation within the one-year 
limitation period; or of any other litigation than the present bill (assuming that 
such evidence would be material). 

[1] The reinstatement of the policy was not the issuance of a new policy nor 
the reissuance of the original policy. It was the waiver of the lapse of the orig- 
inal policy, and the reinstatement of that policy in full force and effect accord- 
ing to its terms, all its terms. One of those terms is the incontestability clause. 
No contest can be made therefore on the original policy itself, either for non- 
payment of premium (for that was expressly waived by the reinstatement), nor 
for any fraudulent misrepresentations, if any such were made, in the original 
procurement of the policy. 

[2, 3] Fraudulent misrepresentation in the procurement of a reinstatement of 
a policy after lapse stands on a different footing. The seeking of rescission and 
cancellation of the contract of reinstatement is a contest of the contract of re- 
instatement, not a contest of the original policy. The contract of reinstatement 
is a separate and distinct contract from the original policy contract. It consists, 
on the one hand, of the promise and agreement by the company that the lapse or 
default in payment of premium shall be waived and that the original policy con- 
tract shall be restored to full force and effect; and, on the other hand, as the 
consideration for that promise and agreement by the company, of the payment 
of the defaulted premium, plus interest. 

Neither the original policy contract nor the contract of reinstatement contains 
any provision limiting attack upon the contract of reinstatement to one year, or 
to any other term. Such attack may be made on the ground of fraudulent mis- 
representation in the procurement of the reinstatement, notwithstanding the ex- 
piration of the limitation period of the incontestability clause of the originai con- 
tract. Alper v. N. Y. Life Ins. Co. (D. C.) 41 F. (2d) 956. There seems to 
be some authority for the view that such attack must be made within the same 
time after the date of the reinstatement as is limited in the original policy for 
contest of that policy. The soundness of such view seems at least questionable 
There is no limitation provision in the reinstatement contract; there is no re- 
quirement in the statute for such limitation provision in the reinstatement con- 
tract, and the statute, being in derogation of the common law, must be strictly 
construed. Assuming, however, but not deciding, that such a limitation is to be 
implied, it is of no materiality in the instant case, inasmuch as the present bill 
was filed less than a year after the date of the contract of reinstatement. 

On the second ground, therefore, complainant is entitled to the relief sought, 
if the allegations as to fraudulent and material misrepresentations are duly prover 


The representation in question on this phase of the case is the following 
statement, made and signed by defendant on January 23, 1931, as a part of the 
certificate of good health given by him to the company in order to procure the 
reinstatement of the policy: “I am now in good health and have not been sick 
nor attended by a physician since December 1, 1930.” 

The materiality of this representation, and the reliance thereon by the com- 
pany, are duly proven, and not controverted. It is further proven, and not de- 
nied, indeed admitted, that at the time it was made defendant was in fact suffer- 
ing from a serious disease of the nervous system known as multiple sclerosis, 
which within five months thereafter resulted in practical total disability of defend- 
ant. The policy contract provided for monthly payments to defendant in the 
event of his being totally disabled; and defendant made claim upon the compaily 
for payment accordingly. 
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The certificate of health above referred to contains the following provision: 
“This certificate shall become a part of my policy, atid should any of the state- 
ments herein be false or untrue, then the re-instatement of said policy shall be 
null and void.” 

[4] Under the law of this state the defendant, in making the statement that 
he was then in good health, did not warrant the absolute truth of this statement, 
but only its truth to the extent of his knowledge. The test is whether he had 
reason to believe, and did in fact believe, that that was the state of his health. 
Smith v. Prudential Ins. Co., 83 N. J. Law, 719, 85 A. 190, 43 L. R. A. (N. S.) 
431: Shapiro v. Metropolitan Life Ins. Co., 114 N. J. Eq. 378, 168 A. 637. 

Consideration of the evidence in the case leads to the conclusion that Kaul 
could not have failed to be aware, on January 23, 1931, that he was not then in 
good health, and that he was then sick and had been sick during December, 1930, 
and January, 1931. 

Complainant is entitled to decree, with costs. 


HENNESSEY v. KNIGHTS OF COLUMBUS. 
Supreme Court, Appellate Division, Second Department. Nov. 3, 1933. 
267 New York Supplement 297. 
1. INSURANCE. 


In action on benefit certificate, insurer could not escape liability on ground 
that insured was not practical Roman Catholic in accordance with insurer’s laws, 
where insurer accepted premiums, and laws providing for explusion of nonpractis- 
ing Catholics were not complied with. 

(For other cases, see Insurance, Dec. Dig. §§ 755[3], 756[1].) 

2. INSURANCE. 

Alleged ambiguity of lodge laws should be construed to uphold benefit: certi- 
ficate where language was written by lodge. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

3. INSURANCE. 

Insurer waived limitation of time within which to bring action on benefit 
certificate where it conducted negotiations with beneficiary concerning settlement, 
aud beneficiary sued as soon as negotiations terminated adversely. 

(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal from Supreme Court, Trial Term, Kings County. 

Action by Lillie M. Hennessey against the Knights of Columbus. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Lazansky, P. J., and Young, Scudder, Tompkins, and Davis, JJ. 

John F. De Angeli, of New York City (Luke E. Hart, of St. Louis, Mo., on the 
brief), for appellant. 

Samuel Herbsman, of New York City (Samuel Aleyner, of New York City, 
on the brief), for respondent. 

Davis, Justice. 


On August 27, 1903, William J. Hennessey, then a member of a subordinate 
lodge of the defendant, a membership corporation, received a benefit certificate for 
$1,000 and was admitted to membership in the insurance class. In this certificate 
the plaintiff was designated beneficiary as wife of the insured. Hennessey (and 
later the beneficiary) continued to pay all premiums, assessments, and dues until 
his death on October 19, 1929. The plaintiff has judgment for the face of the 
certificate, granted on a directed verdict when both parties moved for such direction 
without asking that any question of fact be submitted to the jury. The defendant, 
admitting the payments by Hennessey, disputes the fact that he remained a mem- 
ber in good standing, and interposes other defenses. It has offered to return the 
premiums it has received since the time it claims the membership terminated. 

It is argued as a question of law that the acts of Hennessey ipso facto ter- 
minated his membership in the order and invalidated the certificate. Disregarding 
all questions not pertinent or now abandoned, the defendant claims that Hennessey 
violated certain fundamental provisions in the constitution, by-laws, rules, and 
regulations of the order by which he became obligated under his application to 
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join and become insured. In brief, it is claimed that he failed live up to laws, 
rules, and regulations of the Roman Catholic Church and became affiliated with 
and a member of an organization prohibited by the laws, rules, and regulations of 
that church. Of the latter fact there can be no doubt; and of the fact that he 
did not remain “a practical Roman Catholic” the doubts are negligible. Likewise 
it may be assumed that the officers of the subordinate lodge to whom the dues 
were sent had no knowledge of the facts concerning Hennessey’s conduct and acts 
violative of his obligations. 

The laws governing the entire membership (section 73, c. 12) provided that 
no death benefit should be paid to the beneficiary of any deceased member if the 
deceased obtained admission to the order through fraud, misrepresentation, or 
false statements to examining physicians; or if he had been ipso facto or other- 
wise suspended or expelled by the laws of the order and not reinstated. There were 
provisions in the application and in the laws (section 168) which made operative 
an ipso facto forfeituure of membership, such as engaging in the liquor business, 
or being convicted of a felony. In other cases the breach of a condition subsequent 
did not become self-executing. We may say that the promissory statements in 
the application were breached in that Hennessey did not “remain and continue to 
be practical Roman Catholic”; and that he agreed, upon such failure, to “forfeit 
my membership in said Order, and all benefits accruing from membership of said 
Order.” 

The defendant did not take advantage of its right to terminate his membership 
and declare the benefits forfeited. Instead,, the insured continued to pay his 
premiums and dues. To be sure, the defendant was not informed of the facts, 
but, unless the provisions of the law were self-executing, these breaches would be 
waived by continued acceptance of premiums without inquiry, protest, or other 
action. 

Section 101, art. 14, of the laws provided that “practical Catholics only shall be 
eligible to and entitled to continue membership in the Order.” 


Section 162, c. 18, provided that “any member of the Order after trial, except 
in such cases where it is provided no trial shall be had, who shall be found guilty 
of: 1. Violating the Constitution * * * shall be fined, suspended or expelled. 2. 
Non-Practical Catholic. Failure to continue a practical Roman Catholic shall be 
expelled.” 

The provisions of section 170 are as follows: “Members of this Order shall 
not be fined, suspended, expelled or removed from office without trial, as herein- 
after provided, except—l. In all cases specified by the laws and rules of the Order, 
as laid down for the government of councils and members, where it is or shall 
be decreed that for any act done or omitted to be done by a member he shall ipso 
facto forfeit his membership. 2. In all cases, as by law provided, where members 
may be summarily suspended by the Board of Directors, Supreme Knight, or state, 
district or territorial deputies.” 

[1] Under these laws, as we view them, Hennessey was entitled to a trial 
before he could be expelled, no matter how little formality was necessary in the 
production of proof. He and the beneficiary had the right to believe that the 
policy was valid as long as his financial obligations were paid; and he had the right 
to be heard on charges before he could be expelled and the certificate invalidated. 
Whatever his transgressions may have been, it is admitted that he could have 
been restored to good standing in. the church, by confession, at any time preceding 
his death; whether or not he was so restored to good standing is not disclosed by 
the eveidence. It follows that he did not ipso facto lose his membership, for the 
reason that the laws in his case were not self-executing. 

[2] Instances in which somewhat similar provisions were held not self-execut- 
ing may readily be found. Where it was provided that payments must be regularly 
made “on or before the 15th day of each month to avoid a forfeiture,” it was held 
that the provision “is far short of declaring that, in the event of non-payment, 
‘such membership shall cease and determine, at once, without further notice, and 
all claims be forfeited.’ McDonald, Rec’r of Mutual Benefit Associates v. Ross- 
Lewin, 29 Hun, 87. To say that the payment must be made ‘to avoid’ a forfeiture 
might imply that if not then paid a forfeiture might follow. But, with this word- 
ing, the lapse is not self-operative, but would require some act or proceeding to 
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declare and enforce the forfeiture.” Weinberg v. Woodward, 67 Misc. 283, 285, 
124 N. Y. S. 480, 481, affirmed 146 App. Div. 917, 131 N. Y. S. 1149. 

In Demings v. Supreme Lodge, Knights of oa s 20 App. Div. 622, 624, 48 
N. Y. S. 649, 651, appeal dismissed 161 N. Y. 662, 57 N. 1108, it was said: “The 
good standing of the deceased was established by the pede Sa * * * and such 
good standing was presumed to continue. * * * ” See, also, Royal Circle v. Ach- 
awe 204 Ill. 549, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 224. If it may 
be said that the provisions in the laws are ambiguous, than the language written 
by the insurer, of doubtful meaning or susceptible of two fair interpretations, 
should be construed to uphold rather than avoid the policy. Griffey v. New: York 
Cent. Ins."Co., 100 N. Y. 417, 421, 3 N. E. 1, 309, 53 Am. Rep. 202; Schumacher v. 
Great Eastern Casualty & Indemnity Co., 197 N. Y. 58, 90 N. E. 353, 27 L. R. A. 
(N. S.) 480. 

The same general rule prevails in other jurisdictions, and it is held that pro- 
visions which may deprive one of property rights acquired when paying dues from 
time to time ‘are to be construed strictly, and are not to be regarded as self-execut- 
ing unless that intent and purpose clearly appears. Steinert v. United Brother- 
hood of Carpenters & Joiners of America, 91 Minn. 189, 97 N. W. 668. Where the 
purpose of forfeiture is explicit in the language, then the member may ipso facto 
lose his rights. Supreme Council of Royal Templars of Temperance v. Curd, 111 
Ill. 284; Barry v. Order of Catholic Knights of Wisconsin, 119 Wis. 362, 96 N. 
\V. 797. Here we do not find in the laws a positive provision that the law shall be 
self-executing for forfeiture when a violotion occurs. 

[3, 4] The defendant further claims that all rights on the policy were barred 
by the lapse of time in bringing the action. In other words, the action was not 
brought within the time prescribed by the laws of the order. There were nego- 
tiations for adjustment of the claim before the board of directors and a certain 
member of the supreme council, so that the plaintiff withheld beginning the action 
pending the determination whether or not her claim would be paid. As soon as it 
was determined adversely. to her, the plaintiff brought the action. We think that 
the acts of negotiation constituted a waiver and that defendant cannot take advant- 
age of a delay to which it was a party. Bacon, Life and Accident Insurance (4th 
Ed.) § 617. If there was a question of fact on that issue, it has been determined 
in favor of the plaintiff by the motions for a directed verdict (Adams v. Roscoe 
Lumber Co., 159 N. Y. 176, 53 N. E. 805), and the inferences most favorable to the 
plaintiff must be deemed to have been accepted (Glanzer v. Shepard, 233 N. Y. 
236, 242; 135 N. E..275, 23 A. Bo. KR. 93925). 

The judgment should be affirmed, with costs. 

Judgment unanimously affirmed, with costs. 


GREAT SOUTHERN LIFE INS. CO. v. BROOKS. NO. 20899. 
Supreme Court of Oklahoma 
Oct. 31, 1933. 
26 Pacific Reporter (2d) 430. 
1. INSURANCE. 
Provision requiring prompt payment of premiums to avoid lapsing of life 
policy may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 342). 
2. INSURANCE. 
Premiums on life policy are ordinarily payable in cash, and, in absence of 
different intention, personal check does not operate as payment. 
(For other cases, see Insurance, Dec. Dig. § 360[4].) 
3. INSURANCE. 
Provisions that life policy shall lapse on failure to pay premiums on due 


late or within 30 days’ grace are valid and enforceable, in absence of waiver 
or estoppel. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
4, INSURANCE. 


Where insurer’s premium receipt notified insured that it was void unless 
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ihird party’s check sent to cover premium was paid when presented, and insurer 
promptly notified insured of dishonor of check, premium held not paid. 

(For other cases, see Insurance, Dec. Dig. § 360|4].) 

5. INSURANCE. 

Where within grace period for paying life policy premium third party's 
check is received and accepted by insurer subject to payment, and check on 
timely presentation is dishonored and prompt notice thereof given to insured, 
ell within grace period, insurer is not estopped from asserting provision requir- 
ing prompt payment. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

6. INSURANCE. 

Insurer's temporary retention of draft sent to cover premium on lapsed 
lite policy while awaiting for health certificate necessary for reinstatement does 
not constitute estoppel nor waiver of provision requiring prompt payment of 
preimium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

7. INSURANCE. 

_ Insurer’s act in urging, prior to date life policy would lapse for nonpayment 
of premium, payment of premium, does not constitute waiver of provision for 
lapsing of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
$. INSURANCE. 

Insurer, urging reinstatement of life policy which lapsed for nonpayment 
of premium, is not estopped from asserting that policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Syllabus by the Court. 

1. Annual or quarterly premiums on a life insurance policy are ordinarily 
payable in cash, and, in the absence of a different intention, a personal check 
does not operate as payment. When an insured transmits the personal check of 
a third person to the insurer, and the same is received subject to payment upon 
presentation at the bank, and the receipt issued by the insurer advised that the 
1eceipt shall be void unless the check is paid when presented, and such check is 
dishonored when presented, and the insurer promptly notifies the insured, such 
premium has not been paid. 


2. The provisions of a life insurance policy that the same shall cease or 
lapse upon failure of the insured to pay the premium by the due date, or within 
the grace period of thirty days thereafter, are valid provisions, and the insurer 
may always rely upon and enforce the same, except in cases of estoppel to claim 
the benefits of such provisions, or cases wherein the same have been waived. 

3. When, within the gace period for the payment of the premium on a life 
insurance policy, the personal check of a third person is received, and accepted 
subject to payment of the check upon presentation, and the check upon timely 
presentation is dishonored, and prompt notice thereof is given the insured, all 
within the grace period for payment, there is nothing in this transaction to 
constitute a waiver on the part of the insurer of the provisions of the policy that 
same shall cease or lapse for nonpayment of premium, nor is the insurer estopped 
thereby from asserting that the policy thereafter ceased or lapsed for nonpay- 
ment of the premium by or before the expiration of the grace period. 


4. When a life insurance policy has lapsed or ceased for nonpayment of 
premium, and the insurer gives advice thereof to the insured by ordinary mail, 
inclosing blank form of health certificate requesting the insured to send bank 
draft for the premium and to complete and return the health certificate for rein- 
statement of the policy, and thereafter the husband of the insured transmits a 
bank draft for the premium, but does not return the completed health certificate, 
nor make any reference to it, and the insurer does not cash, but does retain the 
bank draft, but immediately writes such third person requesting the return ot 
the completed health certificate or reinstatement forms for reinstatement of the 
policy which are never executed or returned, the policy is not reinstated by the 
temporary retention of the draft alone while awaiting the furnishing of the 
health certificate for reinstatement, nor does such conduct constitute a waiver 
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on the part of the insurer of the provisions of the policy for cessation or lapse 
of the policy, nor is the insurer estopped by such conduct from relying upon 
such provisions of the policy, in the absence of any act or statement of the 
insurer indicating an intention to treat the policy as reinstated and in force with- 
out < furnishing of the health certificate. 

Though an insurance policy contains provisions that the same shall cease 
or lapse for nonpayment of the premium by or before a certain date, the insurer 
may, prior to such date, freely urge payment of the premium, and the same will 

ot constitute a waiver of such provisions of the policy unless the statements 
or conduct of the insurer indicate a willingness to accept payment after such 
fixed date. And, after such policy has become lapsed or ceased, the insurer may 
ireely urge reinstatement of the policy without thereby being estopped to assert 
and claim that the policy has lapsed or ceased. 

Appeal from District Court, Oklahoma County; James S. Twyford, Judge. 

Action by Lucille Brooks against the Great Southern Life Insurance Com- 
pany to recover on policy of life insurance. Judgment for plaintiff, and defend- 
ant appeals 

Judgment reversed, and cause remanded, with directions. 

Embry, Johnson, Crowe & Tolbert, of Oklahoma City, for plaintiff in error. 

V. E. Stinchcomb, of Oklahoma City, for defendant in error. 

WELcH, Justice 

This was an action to recover on a policy of life insurance issued upon the 
life of Mildred Brooks, payable to Lucille Brooks as beneficiary. The parties 
will be referred to as they appeared in the trial court where Lucille Brooks was 
plaintiff and the Great Southern Life Insurance Company, a corporation, was 
defendant. Judgment was for the beneficiary, and the insurance company 
appeals. 

The question is whether the insurance policy was in force when the insured 
died August 13th. This question depends on whether or not the insurance com- 
pany waived the contract provisions requiring prompt payment of the annual 
premium when due, or within the grace period, to avoid cessation and lapse of 
the policy. 

The policy provided: “If any premium or note or other obligation given 
therefor shall not be paid when due, this policy shall thereupon cease.” The 
policy further provided for the allowance of a grace period of thirty days from 
the due date, and, in the event of such payment within the grace period, the 
same would be received the same as if paid on or before the due date. The 
quarterly premium of $11 was due June 26th, and the grace period expired 
July 26th. 

On July 12th, within the grace period, the insured, Mildred Brooks, or Mrs. 
R. T. Marcum, sent the insurance company her husband’s check for $11, with 
the advice that she had married R. T. Marcum and desired the policy to show 
her changed name to Mrs. R. T. Marcum. Thereafter, on July 14th, within the 
grace period, the insurance company wrote the insured acknowledging receipt of 
the remittance and inclosing official receipt, which receipt provided, among other 
things , that: 

‘This receipt to be valid * * * the amount specified herein must be actually 
paid. Otherwise this receipt shall be null and void, * * *” and this further 
provision: “It is understood and agreed that a protested check * * * is not pay- 
ment, and that any obligation given in exchange for this receipt, when dis- 
honored or not paid at maturity, shall render this receipt null and void. * * *” 

The check was not paid when presented at the bank, and on July 21, within 

grace period, the insurance company wrote the insured advising that the 
check of her husband for the $11 premium had been returned unpaid on account 
‘tf insufficient funds, and the unpaid check was returned with the request that 
the unpaid item be taken care of promptly. 


Nothing else with reference to the matter prior to the expiration of the 
grace period on July 26th. 


On August Ist, after the grace period had expired, the insurance company 
wrote the insured as follows: 


“We advised you on July 21 that your check for $11.00, tendered for the 
quarterly premium due June 26, on your policy had been returned unpaid. On 
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account of the delay in attending to this it will now be necessary for you to 
iurnish us with evidence of insurability before reinstatement can be effected. 

“The importance of having ample life insurance protection and having it in 
good standing at all times cannot be stressed too much. We feel sure that yoy 
appreciate this fact and will make every effort to have the policy reinstated 
at once. 

“If you will kindly complete the enclosed health certificate and return same 
to us with money order or bank exchange for $11.00 the matter will have our 
prompt consideration. Also please complete and return the form sent you in 
connection with change of name along with the policy for endorsement. ~ 

“Assuring you of our desire to serve you in every way possible, we are. 

“Yours very truly, 
“EAK :EB Ek. A. Kiker, Asst. Secretary, 
“inel : 

The insured made no reply to this letter, but on August 5 her husband wrote 
the insurance company inclosing bank draft for $11 in payment of the item, but 
he did not complete nor return the health certificate or make any reference 
whatever to the same, nor did he refer to the reinstatement of the policy in any 
manner. In fact, he made no reference to the letter which the company had 
written his wife four days previous. 

On August 10th the company wrote Mr. Marcum acknowledging receipt of 
his letter of August 5th and the cashier’s check for $11, concluding their letter 
us follows: 

“As advised Mrs. Marcum by letter dated August 1, nonpayment of the 
check within the grace period allowed for settlement of the premium, which 
expired July 26th, caused the policy to lapse and under the circumstances we 
shall have to call upon her for the usual reinstatement requirements. 

“We are sending a reinstatement blank with this letter, asking that you 
have it completed by your wife and returned as soon as’ possible, upon receipt 
of which we will be in position to give her case the consideration it deserves. 

“Yours very truly, 

“TL. R. Mathews, 
“Manager Reinstatement Dept.” 

Mr. Marcum did not reply to this letter. His wife, the insured, had been 
seriously ill for some weeks, she died on August 13th, and the beneficiary, who 
was the plaintiff in the action, insists there is no proof that this letter was 
delivered and received by R. T. Marcum prior to the death of the insured. 
At any rate, no reply was made to this letter. 

Thereafter, on August 22d, and previous to receiving any notice of the 
death of the insured, the insurance company wrote Mr. Marcum as follows: 

“Dear Mr. Marcum: It is our earnest desire to get matters in shape to act 
on the reinstatement of this policy, which is now lapsed, as soon as possible, and 
it will be very much appreciated if you will have Mrs. Marcum complete and 
return the enclosed form of application. 

“Yours very truly, 

“Manager Reinstatement Dept.” 

No reply was made to this letter, but thereafter request was made of the 
insurance company for forms for making proof of death, and on August 27th 
the insurance company wrote Mr. McGinnis, who had requested forms for proof 
of death, and also wrote R. T. Marcum, advising again that the policy had lapsed 
on July 26th, for nonpayment of the premium, and at that time returned to Mr. 
Marcum his bank draft for the $11 which the insurance company had not cashed. 

1-3] The controlling question is whether or not these letters and this con- 
duct on the part of the insurance company constituted a waiver of the contract 
provisions requiring prompt payment of the premium to avoid cessation and 
lapse of the policy on July 26th. 

We regard the law as well settled that such provisions in an insurance policy 
are for the benefit of the insurer, and may be waived by the insurer. National 
l.ife Insurance Company v. Clayton, 70 Okl. 116, 173 P. 356; Bankers’ Reserve 
Life Co. v. Rice, 99 Okl. 184, 226 P. 324; Pacific Mutual Life Insurance Co. v. 
McDowell, 42 Okl. 300, 141 P. 273, L. R. A. 1918E, 391; Knights of Maccabees 
of the World v. Johnson, 79 Okl. 77, 185 P. 82; St. Paul Fire & Marine Insurance 
Co. vy. Cooper, 25 Okl. 38, 105 P. 198. And likewise that such waiver may be 
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shown by a course of action on the part of insured which treats the policy as a 
yalid and subsisting policy which the insurer could have declared forfeited 
pecause of a breach or nonpayment. igen Life Insurance Company v. 
Clayton, supra; Sovereign Camp, W. O. W. v. Tam, 90 Okl. 196, 216 P. 660. And 
likewise that the insurer may bv a course ot conduct be estopped from asserting 
cessation or lapse of a policy for nonprompt payment where there was a course 
of action or custom to accept payment out of time, as in the case of Pacific 
Mutual Life Insurance Company v. McDowell, 42 Okl. 300, 141 P. 273, L. R. A. 
1918E, 391; Knights of Maccabees of the World v. Johnson, supra. 

However, it is quite generally held that the provisions of an insurance 
policy requiring prompt payment of the premiums, and the provisions for lapse 
5 cessation of the policy for nonprompt payment are valid, essential, and enforce- 
able provisions of the contract, Klem v. New York Life Insurance Co., 104 U. S. 
88, 26 L.. Ed. 662; New York Life Insurance Company v. Statham, 93 U. S. 

3 L. Ed. 789; Bankers’ Reserve Life Co. v. Rice, supra; and that the insurer 
ain be denied the benefits of such wholesome provisions of the policy, unless 
the insurer has voluntarily waived the same, or is held to have waived the same 
by some act indicating an intention not to act and rely upon the lapse or cessa- 
tion, or has proceeded or acted in a way or manner wholly inconsistent with the 
enforcement of the provisions for lapse or cessation for nonprompt payment. 
No authorities are cited which are contrary to these announced rules. 

For the purpose of further consideration, we will separate the acts and state- 
ments of the insurer in two classes, those occurring prior to July 26th, the date 
when the provisions for cessation or lapse would become effective, and, second, 
those occurring after July 26th. 

[4-8] Prior to July 26th, the insurer received a check for the premium, and 
ssued its official receipt, but noted thereon in substance that the validity of the 
receipt depended upon payment of the check when presented. The check was 
not paid, and the insurer so advised the insured, and requested prompt payment. 
lt is true that at no time prior to July 26th did the insurer refer to the date 
when the policy would become lapsed or cease for nonprompt payment, but the 
date had not yet arrived when the insurer would have any right to claim lapse 
or cessation, and we can see no reason why the insurer would be under any 
necessity in advance of July 26th, to make any reference to the possible future 
cessation or lapse of the policy. The provisions therefor were clearly set out 
n the policy which had been delivered to, and was presumably in the possession 
i, the insured herself, and she must be presumed to have known its provisions. 
Surely the insurer had the right at all times prior to July 26th to urge payment 
ef the premium, and to undertake to collect the premium without waiving any 
rights which would accrue later if the nonpayment continued. At any rate, 
there is nothing shown by this conduct of the insurer to indicate an intention 
io waive the provisions of the policy under consideration, nor is there anything 
liere shown which would be inconsistent with a future claim that the policy had 
lapsed or ceased, nor is there anything here shown to indicate any willingness 
on the part of the insured to accept payment after July 26th. 

Now, viewing the acts and conduct of the insurer after July 26th, we observe 
the following: That on August Ist, five days after the policy had lapsed or 
ceased under its terms, the insurer wrote the insured again, suggesting payment 
of the $11, and at the same time advising that “on account of the delay in attend- 
ing to this it will now be necessary for you to furnish us with evidence of insur- 
ability before reinstatement can be effected,” and further in the same letter: 
“The importance of having ample life insurance protection, and having it in 
good standing at all times, cannot be stressed too much. We feel sure that you 
appreciate this fact and will make every effort to have the policy reinstated at 
once. If you will kindly complete the enclosed health certificate and return 
same to us with money order or bank exchange for $11.00 the matter will have 
our prompt consideration.” Thereafter the insurer received the bank draft for 
$11, of which they acknowledge receipt on August 10th, but the health certificate 
was not returned, and the insurer gr the bank draft for $11, but wrote Mr. 
Marcum, advising him also as to the lapse or cessation of the policy, and as to 
the necessary requirements for reinstatement. And nothing further occurred 
prior to the death of the insured. Again, after the death of the insured, but 
before receiving notice thereof, the insurer wrote the insured in reference to 
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the matter, but again pointed out that the policy had lapsed, and repeated its 
request that the insured proceed tc obtain reinstatement. From these letters 
end this conduct it is apparent that after July 26th at each opportunity the 
insurer in substance referred to the policy as having ceased or lapsed, and to 
the necessity for reinstatement, as well as the necessity for payment of the 
$11, and we find nothing in this conduct of the insurer, or in these letters, which 
is inconsistent with the claim of the insurer that this policy ceased and lapsed on 
July 26th. It is true the insured urged payment of the premium, but in each 
instance it also urged reinstatement of the policy. The solicitation of reinstate- 
ment of lapsed policies is in line with the business of the insurer, as well as 
solicitation for the issuance of new policies, and surely an insurer may solicit 
reinstatement without being held to have waived cessation and lapse. The only 
conduct on the part of the insurer in this case which might have the slightest 
tendency toward inconsistency was its conduct in retaining the $11 draft which 
it received on or about August 10th, but it must be noted that this draft was 
transmitted to the insurance company, not by the insured herself, to whom the 
company had previously sent the reinstatement or health certificate form, but 
irom her husband, R. T. Marcum. Nor did the insurance company retain the 
draft then without writing Mr. Marcum and calling his attention to the failure 
up to that time to return the health certificate or reinstatement form. The 
insurance company had written requesting two things, namely, that the $11 be 
remitted, and that the health certificate or reinstatement form be furnished. 
If the insurance company had received both and retained them, then the rein- 
statement might have been properly effected, but, if they received either one 
without the other, we sec no reason why they could not retain either document 
for a reasonable time pending the arrival of the other document, without being 
held to have waived the cessation or lapse, or without becoming estopped to 
assert the lapse or cessation. It is to be noted that the insurance company had 
theretofore clearly advised the insured that the policy had lapsed and ceased, 
and that, when the company received this draft from Mr. Marcum, husband of 
the insured, the company immediately advised him as to the cessation and lapse 
of the policy and the necessity for reinstatement. It is to be noted also that the 
‘nsurance company did not cash the draft, but temporarily held it and subse- 
quently returned it to Mr. Marcum, who had sent it. 

The beneficiary, as plaintiff in this action, urges that this case is controlled 
by National Life Insurance Company vy. Clayton, 70 Okl. 116, 173 P. 356, where 
it was held in substance that a letter written after the date of cessation or lapse 
of the insurance policy for nonprompt payment of premium was held to con- 
stitute a waiver, but in that case the letter referred to the policy as still being 
and remaining in force, and upon that construction of the letter this court 
properly held a waiver occurred, because that treatment of the policy as being 
in force was clearly inconsistent with the thought that the policy had thereto- 
fore ceased or lapsed, and this court in the second syllabus announced the rule 
in these words: “Any declaration or course of action on the part of an insurance 
company which treats a policy, which the company could declare forfeited 
because of a breach of the conditions of the policy, as a valid and subsisting 
policy, which declaration or course of action is relied upon and acted upon by 
the insured, will constitute a ‘waiver’ on the part of the insurance company of 
its right to forfeit such policy because of such breach of the conditions thereot. 

In the instant case, in the letters written after July 26th, there is no treat- 
ment of the policy as being in force, and the rule in the Clayton Case, supra, 1s 
therefore not in point. 

We conclude in this case that the insurance policy by its plain terms and 
provisions ceased and lapsed on July 26th, for nonprompt payment of the pre- 
mium; that the insurer did not waive this provision of the policy and was not 
estopped to assert the cessation or lapse; that the policy was never reinstated 
ond was not in force when the insured died August 13th; and that the bene- 
ficiary, as plaintiff, must be denied any right to recover. J 

Upon conclusion of the trial in the district court, both plaintiff and defend- 
ant moved the court for an instructed verdict. The trial court directed a verdict 
for the beneficiary under the policy, who was plaintiff. The instructed verdict 
was thereupon returned by the jury. Judgment was rendered on the verdict, 
and motion for new trial was overruled. 
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For the reasons heretofore state, the trial court erred in instructing a verdict 
for plaintiff. The trial court should have instructed a verdict for the defendant. 
There was no evidence upon which a verdict for the plaintiff could have been 
sustained. The judgment for plaintiff must be reversed, and the cause remanded, 
with directions to the district court to dismiss the action. 

Riley, C. J., Cullison, V. C. J., and Andrews, Osborn, and Bayless, JJ., concur. 

Swindall, McNeill, and Busby, JJ., absent. 


MARLOWE v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 
Supreme Court of Pennsylvania. Nov. 27, 1933. 
169 Atlantic Reporter 100. 
1. INSURANCE. 


On issue whether death of insured was accidental, admitting testimony that 
witness objected to his wife associating with beneficiary, who was accused by in- 
surer by insinuation of killing insured, her husband, held error. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Appeal No. 240, March term, 1933, from judgment and order of Court of 
Common Pleas, Butler County, March term, 1931, No. 65; Thomas W. Watson, 
Judge. 

Assumpsit on a life insurance policy by Freda L. Marlowe against the Travel- 
ers’ Insurance Company of Hartford, Conn. Verdict and judgment for defendant, 
and plaintiff appeals. 

Reversed and a new trial awarded. 

Argued before Frazer, C. J., and Simpson,-Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

W. H. Martin and A. R. Cingolani, both of Butler, for appellant. 

Brandon, Brandon & Ross, of Butler, for appellee. 

ScHAFFER, Justice. 

This is an action on a policy of life insurance to recover the double indemnity 
agreed to be paid by defendant if the death of the insured resulted from bodily in- 
juries through external, violent, and accidental means. The trial resulted in a 
verdict and judgment for defendant. Plaintiff, widow of the insured and beneficiary 
under the policy appeals. 

The policy was for $4,000 and the primary amount due on it has been paid. 
The defense interposed at the trial was, generally speaking, that the death of the 
insured was not accidental. Defendant endeavored to show from circumstances 
that he committed suicide and by insinuation that his wife had killed him. There 
© no evidence in the record before us to sustain a finding of either suicide or ho- 
micide. The testimony strongly indicates that he accidentally shot himself while 
handling a revolver. 

[1] The defendant sought to reflect upon the moral character of the plaintiff. 
G. B. McDonald, a witness called by her, was asked on cross-examination whether 
from the knowledge he had of plaintiff's conduct he had advised or cautioned his 
wife against going to the home of plaintiff or associating with her. The court per- 
mitted the question to be answered and noted an exception for the plaintiff. The 
witness replied, “I objected to it.” The testimony was manifestly improperly re- 
ceived. What the witness said to his wife could in no way be used against plaintiff. 
To permit such a question to be asked and answered could have no other effect 
, adversely prejudice plaintiff's case. The fifth assignment of error is sus- 
ained. 

On the question of felonious homicide, there is no testimony except that plain- 
tiff’s counsel, in cross-examination of one Cupps, attempted to get him to admit 
that he had accused plaintiff of killing her husband. This the witness denied. In 
rebuttal plaintiff called two witnesses who testified they heard him make such accu- 
sation. This was clearly for the purpose of attacking his credibility. There is no 
other evidence in the case to support the suggestion of homicide. 


[2, 3] With the record in this state, the trial judge read to the jury, with his 
afirmance, the following point: “If from all the evidence the jury believes the 
plaintiff killed her husband, then she cannot profit by her own wrong and is by such 
wrongful act barred from recovery in this case.” No exception was taken to the 
reading or affirmance of this point. We think, however, that the error of the 
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court in reading and affirming it was so basic and fundamental (Schmitt v. Phil- 
adelphia, 248 Pa. 124, 93 A. 879; Steele vy. Armstrong County Mutual Fire Ins. Co, 
305 Pa. 259, 157 A. 605; Medvidovich v. Schultz, 309 Pa. 450, 164 A. 338; Ellsworth 
v. Lauth, 311 Pa. 286, 166 A. 855) that we of our own motion so recognize it. If 
the court had used the language of the point in its general charge, there could be 
no question that it would be such error. That the statement came before the jury 
as a point and its answer makes no difference in its prejudicial effect upon the 
plaintiff’s case. It is manifestly improper for a court, as here, to submit to a jury, 
for their determination, a point which the evidence does not warrant. As was said 
in Egbert v. Payne, 99 Pa. 239, 244: “There appears to have been no exception to 
the admission or rejection of testimony, at least none is urged here; but the com- 
plaint is, that the charge of the court was calculated to prejudice and mislead the 
jury. In that portion of the charge which constitutes the first assignment of error 
the learned judge, referring to Egbert, the defendant below, says: ‘Has he explain- 
ed to your satisfaction that it was his money? If he gave it to Payne for some 
purpose; if he gave it to Payne for any illegal or improper purpose, it would be an 
executed gift, and he could not take it back.’ This suggestion of a gift for an ille- 
gal or improper purpose, was unwarranted by anything that appears in the record, 
and was calculated to invite the jury to an inquiry in which their only guide was 
vague suspicion or conjecture. There was no testimony tending to prove a gift 
either for a proper or an improper purpose. It is scarcely necessary to cite author- 
ities to show that this was error. In Stouffer v. Latshaw, 2 Watts, 165 [27 Am. 
Dec. 297], it is said: “To submit a fact, destitute of evidence, as one that may, 
nevertheless, he found, is an encouragement to err which cannot be too closely ob- 
served or unsparingly corrected.’” See, also, Whitehill v. Wilson, 3 Pen. & W. 
405, 24 Am. Dec. 326; Williams v. Metropolitan Edison Co., 267 Pa. 158, 110 A. 92; 
Steele vy. Armstrong County Mutual Fire Ins. Co., supra. 


The judgment of the court below in favor of the defendant is reversed and a 
new trial awarded. 


RILEY v. WIRTH. 
Supreme Court of Pennsylvania. Nov. 27, 1933. 
169 Atlantic Reporter 139. 
1. INSURANCE. 

Life insured doing all that she could under circumstances to effect change of 
beneficiary would effect change of beneficiary, notwithstanding mode prescribed 
by policy for change of beneficiary was not exactly followed. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Life insurer may waive compliance with policy provision inserted for its 
benefit. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE. 

Life insurer, sued by original and substituted beneficiaries, waived policy 
requirements for changing beneficiary by paying policy proceeds into court. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Terms of life policy measured rights, obligations, and limitations of msurer 
insured, and beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE: 

Where life policy reserved to insured unrestricted right to change beneficiary, 
beneficiary had no vested right to insurance at maturity, but only had expectancy 
of benefit. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. INSURANCE. : ; 

Evidence that insured delivered life policy to beneficiary with instructions to 
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beneficiary to take care of insured in case of sickness or death held not to show 
“sift” or “equitable assignment” of policy, precluding change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 214.) 

\ppeal No. 233, March term, 1933, from Judgment of Court of Commen 
Pleas, Allegheny County, No. 1452, July term, 1930; Thomas M. Marshall, Judge. 

Assumpsit by W. R. Riley and assumpsit by Pearl C. Wirth against the 
Fidelity Mutual Life Insurance Company of Philadelphia to recover the proceeds 
of two policies of insurance, wherein defendant filed a petition in interpleader, 
and an issue was framed wherein W. Rk. Riley was made plaintiff and Pearl C. 
Wirth defendant. From a judgment for plaintiff, defendant appeals. 

\firmed. 

\rgued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

John D. MelIntyre and Elverton H. Wicks, both of Pittsburgh, for appellant 

Lee C. Beatty and Frank W. Ittel, both of Pittsburgh, for appellee. 

LINN, Justice. 


This is an interpleader to determine ownership of the proceeds of two twenty- 
year endowment life insurance policies issued on the life of Beatrice Riley. The 
plaintiff is the insured’s father; defendant is her sister. The defendant was named 
beneficiary when the policies were taken out, but a few days before the insured’s 
death, she executed requests for change (naming her father) which were delivered 
to the company. Each brought suit on the policies. The company then filed its 
petition for an interpleader setting forth the rival claims, readiness to pay the 
amount due, and asked leave to pay into court. An issue was ordered for trial on 
pleadings under ‘the Practice Act of 1915, as amended (12 PS § 382 et seq.). The 
amounts due were paid into court. The father has judgment on the verdict. 
Defendant appeals. 

Two contentions are made: (1) That the effort to change the beneficiary 
failed because the policies were not delivered to the insurance company with the 
requests for change so that the change could be indorsed on the policies; (2) 
that the insured had made a gift or equitable assignment of the policies to the 
defendant. 


The policies were not formally assigned to defendant. She testified that when 
the first policy was received (March, 1925), the insured said: “Here, Pearl, is 
my policy, you are named beneficiary, if anything happens to me you are to take 
care of me.’ When the second was received (January, 1926), the insured said. 
“Here, Pearl, is my insurance, if anything happens to me you will be in position 
to take care of me in case of sickness or death.” The policies remained in defend- 


ant’s possession until after the death of the insured, which occurred January 22, 
1929, 


January 14, 1929, seriously ill, the insured was taken to a hospital, and was 
visited by her father. He testified that she said she wished him to have her insur- 
ance: that he advised the attending physician of this fact, who then wrote a 
proposed change of beneficiary which the insured signed in the presence of 
another daughter of plaintiff. On taking to the insurance office the documents so 
executed, plaintiff was informed that the change must be written on forms pre- 
pared for that purpose by the company. They were supplied to him, duly filled in 
by the company’s agent with all that was required for the purpose; plaintiff gave 
them to the hospital physician, who again presented them to the insured, who 
executed them. Plaintiff took the requests to the insurance office on January 21st, 
Where they were apparently accepted, though no indorsement was made on the 
policies, which still remained in defendant’s possession. No demand for the policies 
was made by the insured, or by any one on her behalf, between January 18th 
when she executed the request for change, and the date of her death. 

Each policy contained the following provision : “Change of Beneficiary * * * 
Every change of beneficiary must be made by written direction of the insured 
and any irrevocably designated beneficiary, and filed with the Company at its Head 
Office, accompanied by this policy, and the Company shall be charged, with notice 
of such change only when endorsed on this policy by the Company * * *.” 
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One of the requests for change of beneficiary is quoted in the margin. 
[1] Omission to deliver the policies with the requests may have been due to 
the serious character of the insured’s illness. The court specifically instructed the 
jury to determine whether the insured intended to make the change, whether 
there was fraud or unfair dealing in obtaining her signatures, and whether “every 
reasonable effort under the circumstances” was made to change the beneficiary: 
the verdict determines those facts for plaintiff. If the insured did all that she 
could do in the circumstances, more cannot be required. Gannon v. Gannon, 88 Pa, 
Super. Ct. 239; Sproat v. Travelers’ Ins. Co., 289 Pa. 351, 137 A. 621. 

[2, 3] The policies did not provide that the insurer must approve or assent 
to the choice of a new beneficiary, or that a change should take effect when 
indorsed on the policy (as in Sproat vy. Travelers’ Ins. Co., supra, and Shoemaker 
v. Sun Life Ins. Co., 101 Pa. Super. Ct. 278, cited by appellant, though indorse- 
ment would seem only a ministerial act), but merely that they should be produced 
for the purpose of recording the only notice of such change which the insurer 
should be compelled to recognize. The company may waive compliance with a 
provision inserted for its benefit. Sanes’ Estate, 91 Pa. Super. Ct. 466, 473; Scheid 
v. Storch, 271 Pa. 496, 500, 115 A. 841; Supreme Council of Royal Arcanum vy. 
Behrend, 247 U. S. 394, 401, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966: also 
see Vance, Insurance (2d Ed.) p. 571; Richards, Insurance (4th Ed.) p. 566, 
Paying the proceeds into court in discharge of its liability on the policies is con- 
clusive proof of waiver. 

[4, 5] Appellant’s second contention also fails. Each policy was a chose in 
action. The insured paid the premiums. When delivered to her it became het 
property. Its terms measured the rights, obligations, and limitations of the insurer, 
insured, and beneficiary. As the insured had reserved the unrestricted right to 
change the beneficiary, defendant then had no vested right to the insurance at 
maturity; she had only an expectancy of benefit. Irving Bank v. Alexander, 280 
Pa. 466, 470, 124 A. 634, 34 A. L. R. 834; Weil v. Marquis, 256 Pa. 608, 614, 101 
A. 70; Vance, Insurance (2d Ed.) 559 et seq.; Richards, Insurance (4th Ed.) 564 

[6] We have quoted defendant’s recollection of what was said by the insured 
when she delivered the policies to the defendant. Instead of supporting a gift, 
those expressions indicate an intention not to give absolutely; the proceeds are to 
be used for the account of the insured, not for defendant’s use. And defendant 
concedes this. Her argument is that the policies were delivered to her “with 
words” (we quote from her statement of questions involved) “indicating a gift 
and instructions to take care of insured in case of insured’s sickness or death”: 
they were, as appellant has phrased it, “instructions to take care of insured in 
case of insured’s sickness or death”; they do not show any intention to enlarge 
the rights of the beneficiary. The reservation of the unrestricted right to change 
the beneficiary at any time is a circumstance also inconsistent with intention te 
make a gift; there is nothing to indicate an agreement not to revoke the desigua- 
tion of the beneficiary. Moreover, defendant never thought that a gift had heen 
made to her until after verdict, when, for the first time, it was suggested in the 
motion for a new trial. The documentary evidence supports the plaintiff and not 
the defendant. Cf. Bond v. Bunting, 78 Pa. 210: Lightner’s Appeal, 82 Pa. 301; 
Walsh’s Appeal, 122 Pa. 177, 15 A. 470, 1 L. R. A. 535, 9 Am. St. Rep. 83. There 
is no evidence that the insured intended to surrender policy rights to receiv divi- 
dends, or to the cash surrender value or the proceeds at the expiration of the 
endowment period. A beneficiary may, of course, make a parole gift of a paid-up 
policy, as in Hani v. Germania Life Insurance Co., 197 Pa. 276, 47 A. 200, 80 
Am. St. Rep. 819; and the delivery of a policy may entitle the holder to the 
proceeds, as in Scheid v. Storch, 271 Pa. 496, 115 A. 841, both relied on by 
appellant; but the gift must be established by evidence. Defendant’s evidence fails. 

Judgment affirmed, costs to be paid out of the fund in court. 


1“Request for change of Beneficiary. To the Fidelity Mutual Life Insurance Co., Phila: 
delphia, Pa. I herewith inclose policy No. 375976, for $1,000. on my life, for the purpose ot 
changing the beneficiary therein named as provided for in said policy, and I hereby designate 
and appoint William R. Riley, Rear 837 Neely Heights Ave., Coraopolis, Pa. (relationship 
Father) with the right to revoke and change the beneficiary. Send future premium notices to 
Myself. Address 306 Shady Ave., Pittsburgh, Pa. Witness my hand and seal this 18th day of 
January, 1929. Insured—Beatrice Riley. Witness F. T. Billings.” 





Peace v- Southern Life & Trust Co. 


PEACE v. SOUTHERN LIFE & TRUST CO. No. 13713. 
Supreme Court of South Carolina. Nov. 9, 1933. 
171 Southeastern Reporter 475. 
INSURANCE. 
Whether insured was bedridden in substantial sense held for jury in action for 
sick benefits under policy requiring that insured be necessarily confined to bed. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Common Pleas Circuit Court of Anderson County; William H. 
Grimball, Judge. 

Action by William P. Peace against the’Southern Life & Trust Company. From 
an order granting defendant’s motion for a nonsuit, plaintiff appeals. 

Reversed and remanded. 

Leon W. Harris, of Anderson, for appellant. 

A. H. Dagnall, of Anderson, for respondent. 

Stan.ER, Justice. 

This action was brought by plaintiff to recover sick benefits under an insurance 
policy issued to him by the defendant company. The complaint alleged that the 
plaintiff became disabled on March 10, 1932, and since that time has been “unable to 
work by reason of asthma”; that the defendant paid the claim of $15 for the first 
week, but refused to make further payments; and that the company owed him the 
sick benefits for a period of twenty-seven weeks amounting to $405. judgment 
was asked for that amonnt with interest 

The following defense was pleaded: “That the defendant denies the plaintiff is 
entitled to any illness benefits under the terms of said policy, the policy containing 
a provision that the plaintiff must necessarily be confined to bed before he is en- 
titled to any benefits. and that plamtiff has not suffered from illness necessarily 
confining plaintiff to bed, and that, in fact, plaintiff has not been confined to bed 
but has been working some and has been up and about at his convenience.” 

The case was tried at the April, 1933, term of court of common pleas for An- 
derson county, Hon. W. H. Grimball presiding. At the close of plaintiff’s testi- 
mony, the defendant moved for a nonsuit on the ground, inter alia, that the evi- 
dence showed that the insured was not confined to his bed during the time for which 
“he seeks to recover of the defendant.” The court granted the motion, saying: 

“T cannot believe that the words ‘necessarily confining one to bed’ are entirely 
without meaning. The words are clear, and in my opinion the policy means what 
it says; it covers and provides for benefits when the insured is suffering from such 
illness as necessarily confined him to bed, and does not insure him in case he should 
be suffering from such illness as does not necessarily confine him to bed. 

“The plaintiff himself testified that he has not been necessarily confined to bed, 
although he undoubtedly is, as stated above, suffering from a severe case of asthma.” 

From this order plaintiff appeals. 


We quote here the following pertinent provisions of the policy: “Benefits will 
be paid for each day that the Insured is by reason of illness necessarily confined to 
bed * * * providing such confinement is not less than four consecutive days. * * * 
The Insured shall not be entitled to any benefits for illness or accident under this 
policy unless a certificate on the Company’s form by a regularly licensed and prac- 
icing physician * * * shall first be furnished the Company.” 

It appears that a proper disposition of the appeal turns mainly upon the con- 
struction of the words of the policy, “necessarily confined to bed.” There are nu- 
merous cases in which the words “confined to the house” or “confined within the 
house,” have been construed by the courts; and in these cases it is generally held 
that such clauses should be given reasonable construction and that recovery may be 
had where there is a substantial confinement to the house,” although “the insured 
may go out of the house to get air or sunshine or to see his physician, or for some 
other necessary purpose.” See Breil v. Claus Groth Plattsdutschen Vereen, 84 
Neb. 155, 120 N. W. 905, 23 L. R. A. (N. S.) 359. 18 Ann. Cas. 1110: Stewart v. 
Continental Casualty Co., 141 Wash. 213, 250 P. 1084, 49 A. L. R. 960. We have 
been able to find, however, only a few cases construing the words “confined to bed” 
or “necessarily confined to bed.” 

_ In Bradshaw vy. Association, 112 Mo. App. 435, 87 S. W. 46, 47, where a clause 
of this kind in a policy was considered, the court said: “We would not, of course, 
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hold that this clause meant that a patient must stay every minute in bed for his 
right to indemnity to accrue, but the manifest purpose of the policy was not to in- 
demnify for loss of time due to sickness unless the patient was bedridden in a sub- 
stantial sense.” 

In Hays v. Association, 127 Mo. App. 195, 104 S. W. 1141, we find (quoting 
syllabus) : “Insured was ‘entirely and continuously confined to bed,’ within a health 
policy, where he was confined to bed the greater portion of the time every day 
during his sickness, though at times he sat outside the house, was once driven a 
few blocks, and was in and out of bed many times.” 

The court in that case said: “The words employed must be viewed in the light 
of common sense, and there must be some reasonable construction placed upon the 
words ‘entirely and continuously’ when used in connection with requiring a sick 
person to keep his bed; otherwise, one who is in fact so enfeebled by sickness as 
to be unable to bear the fatigue of being dressed by an attendant would forfeit his 
insurance by sitting propped up in a chair for a few moments or an hour, as a 
change from a reclining position upon the bed.” 

The same question was again before the Missouri court in North vy. Insurance 
Company (Mo. App.) 231 S. W. 665. In that case the policy provided that “weekly 
benefits for sickness will only be paid for each period of seven consecutive days 
that the insured is, by reason of illness, necessarily confined to bed.” The evidence 
showed that the insured suffered from heart trouble, and that at times she was un- 
able to lie in bed, her ailment being such that she could not get her breath while in 
a reclining position. The court observed: “Under the facts in this case, it would 
be rank nonsense to hold that because the insured could not lie in bed, owing to the 
had condition of her heart, she was not entitled to sick benefits. That provision of 
the contract heretofore set out does not mean that the insured should be confined 
to bed all the time, but incans that the insured must be ‘bedridden in a substan- 
tial sense.’ ” 

In Home Protective Association v. Williams, 151 Ky. 146, 151 S. W. 361, 362, 
Ann. Cas. 1915A, 260, the Kentucky court quoted from the Missouri decisions, and 
held that the following was a proper charge of the jury: “The insured was neces- 
sarily and continuously confined to bed if his sickness was such as would reason- 
ably confine a person continuously to bed or substantially so confine him, though 
he may have been up at times to get fresh air or for other purposes.” 

In the case at bar, Dr. Smethers, a witness for plaintiff, testified that he had 
regularly treated the insured from May 10th to the middle of September, 1932; 
that he suffered almost continuously from asthma—one of the worst cases that wit- 
ness had ever treated and the most continuous; that “he has a shortness of breath, 
difficulty in breathing, coughs considerably, a great deal of rattling in his chest, 
and rales, mucous moist rales, with dyspnoea, so that he can scarcely get his breath 
at times; described by some of the authorities as being unable to lie still in bed 
but have to rise to sitting position, and even extending beyond the sitting position, 
to allow the viscera to fall down so as to give the diaphragm a chance to work 
better and also heip the accessory muscles of respiration”; that in his judgment 
the insured had been a “bed patient” practically all of the time he had treated him; 
that he was in bed every time witness went to see him from the 10th of May until 
the middle of September except when he was sitting on the edge of the bed trying 
to get his breath; and that he visited him at his home every week during that time. 
The defendant introduced in evidence certain weekly reports made by Dr. Smeth- 
ers to the company between May and September of 1932. In some of these, in 
answer to questions asked, the doctor stated that the insured was not “necessarily 
confined to bed.” 

Dr. Land testified that he had examined the insured the day before and found 
that he had a severe case of chronic bronchial asthma; that no asthmatic can stay 
in bed all of the time, but has to assume various positions for the purpose of get- 
ting relief. The plaintiff himself testified that he had done no work since he be- 
came ill; that he had not been in bed all of the time, as he felt easier when he 
was up; that he had walked some—just short distances—and had gone to the office 
of his doctor at times to see him. ’ 

The trial judge took the view that, although the insured was seriously afflicted 
with asthma, his testimony that he was not regularly in bed would defeat, as a 
matter of law, his claim for sick benefits under the policy. We think, however, it 
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was for the jury to say, under all of the evidence in the case, whether he was bed- 
ridden in a substantial sense; and the court committed error in not submitting 
that question to them under proper instructions. 

The judgment is reversed and the case remanded for a new trial. 

Blease, C. J., and Carter and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


BLACK vy. JEFFERSON STANDARD LIFE INS. CO. No. 13716. 
Supreme Court of South Carolina. Nov. 14, 1933. 
171 Southeastern Reporter 617. 
1. INSURANCE. : cs ; 

In action for disability benefits under life policy, whether insured suffered 
total disability eld’ for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2, INSURANCE. of : a ; , 

Under life policy providing for disability benefits on receipt by insurer of 
proof of disability, claim for disability payment held to begin from filing of proof 
and not from date when insurer received insured’s letter requesting information 
regarding benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. ‘ oF : . oil 

Premium payment made before filing of proof of disability could not be 
recovered under life policy providing for disability benefits and for return of 
premiums paid during disabilty. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE. : e y _ 

In action for disability benefits under life policy, permitting recovery for 
period up to time of trial Jield error; insured’s recovery being limited to period 
of time between filing of disability claim and commencement of action. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Common Pleas Circuit Court of York County; M. M. Mann, 
Judge. ‘ 

Action by N. S. Black against the Jefferson Standard Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Modified and, as modified, affirmed. 

Hart & Moss, of York, for appellant. 

McDow & Hildebrand, of York, for respondent. 

W. C. CorHran, Acting Associate Justice. 


On February 13, 1929, the plaintiff-respondent herein was struck by a falling 
tree, his left leg was broken in two places below the knee, and he claims total 
disability under the terms of a policy of insurance which he held in the defendant- 
appellant insurance company. The premiums on his policy were paid in quarterly 
payments, and were not 1n arreas at the time of the accident. 

The plaintiff was a farmer, and, in addition to his farming operations, he 
conducted a sawmill, a cane mill, and other operations not directly connected 
with cultivation of the soil. On December 23, 1930, he wrote the following letter 
to the defendant: 

“York, S. C., Dec. 23rd, ’30. 
“Jefferson Standard L. Ins. Co., Charlotte, N. C. 

“Gentlemen: Feb. 13th last year I had a compound fracture of both bones 
below knee and as I was totally disabled for quite a time I am writing to ask 
you just what benefit I get from my policy No. 206,233 in your Co. 

“Yours truly, Norman §. Black.” 


To this letter the defendant replied, the letter being introduced in evidence 
as Exhibit C, but, it not appearing in the transcript. we do not know its contents 
It was dated about the 2d or 3d of January, 1931. What, if any, correspondence 
was then had between the parties we do not know, but formal claim for disability 
benefits was filed with the defendant on February 4, 1931. 


On April 30, 1931, suit was brought, demanding the sum of $766.66, this 
amount, as alleged in the complaint, being made up of the disability claim of 
$20 per month from the date of the accident; all premiums paid since that date 
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and interest on the premium payments. The answer denied the allegations of 
the complaint, and set out certain extracts from the policy as defenses to the 
suit. 

The cause was tried before Hon. M. M. Mann, circuit judge, and a jury, 
at York on November 9, 1932, and resulted in a verdict for the plaintiff. The 
circuit judge instructed the jury that, if they found for the plaintiff, they might 
merely say so, and he would make the necessary calculation as to the amount 
of the verdict. This was satisfactory to all parties. The jury found for the 
plaintiff, and the circuit judge made his calculation that the plaintiff was entitled 
to $20 per month from January 1, 1931, when the letter above quoted’ was received 
by the defendant, together with refund of premiums from that date and interest 
at 7 per cent. Upon this finding judgment was entered for the sum of $655.23, 
and from the judgment so entered this appeal is taken. 

From the brief of the defendant we adopt the four questions upon which this 
appeal is based, as foilows: (1) Error in refusing to direct a verdict for the 
defendant; (2) error in allowing a recovery from December 23, 1930, although 
due proofs of disability were not filed until Feb. 4, 1931; (3) error in allowing 
a recovery from December 23, 1930, to the date of the trial, which was November 
9 1932; (4) error in ruling as follows: “If at any time, ability to earn a livelihood 
should return, the Insurance Company had the right, under that contract, to 
investigate, and to come into Court with this Petition and ask that the apparent 
disability be removed, and for the Insured again to pay his premiums.” 

[1] It is hardly necessary to set forth in full the proven facts in the case 
relative to the disability of the plaintiff. Suffice it to say that the proof showed 
the plaintiff to be a trained farmer, accustomed to plow, hoe cotton, and do 
other labor incident to his farming operations before the accident which resulted 
in his broken leg, and that since the accident he has not been able to perform 
his accustomed duties in substantially his usual manner. The defendant intro- 
duced no evidence, and the above testimony was sufficient to go to the jury 
under the authority of the following cases: McCutchen v. Insurance Co., 153 
S. C. 401, 151 S. E. 67; Taylor v. Insurance Co., 106 S. GC, 359, 91 S. E. 326, L. R. 
A. 1917C, 910; Berry v. Insurance Co., 120 S. C. 328, 113 S. E. 141; Brown v. 
Insurance Co., 136 S. C. 90, 134 S. E. 224; Gresham v. Insurance Co., 159 S. C. 
326, 156 S. E. 878. 

The cases of Durant v. Insurance Co., 166 S. C. 367, 164 S. E. 881, and Hick- 
man vy. Insurance Co., 166 S. C. 316, 164 S. E. 878, are not in conflict with the 
other cases above cited, as a careful reading of those cases will readily disclose. 

The first ground of appeal is therefore overruled. 

[2] The order of the circuit judge allowed a recovery of monthly payments 
irom January 1, 1931, and not from December 23, 1930, as alleged in the grounds 
of appeal, but we do not think that these few days can seriously affect the ruling. 
The real question is as to whether the letter of December 23d can be considered 
due proof of disability as provided in the policy. 

The letter, at most, was but a request for information. The policy provides 
for the payment of benefits only upon receipt of due proof of disability. It has 
teen said that proof is “the perfection of evidence,” and it cannot be soundly 
held that a letter seeking information meets the requirement of the policy that 
due proof of the disability be furnished. 


Just when the blanks for due proof of the disability were received the record 
does not show. It was some time after the letter of January 2d or 3d was 
received. The record shows that the forms for due proof were sent aiter they 
were requested by the plaintiff. It would therefore appear that the letter of 
December 23d was not considered as due proof by either plaintiff or defendant, 
as forms for such proof were later requested and furnished. 

In the case of Parker v. Insurance Co., 158 S. C. 394, 155 S. E. 617, it has 
been definitely held that the disability payments cannot be rightly claimed prior 
to the filing of due proots of disability. In the case of Garner v. Insurance Co. 
(S. C.) 171 S. E. 370, filed October 23, 1933, the rule in the Parker Case was 
followed, with the exception that inability to file the necessary proofs might 
he excused under the rule expressed in Levan v. Insurance Co., 138 S. C. 254, 
136 S. E. 304. In the case now before use, there is no effort made to show that 
the insured’s failure to file due proofs of his disability for some twenty months 
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could be excused on the ground of physical or mental disability or any other 
cause. The rule in the Parker Case is therefore applicable to this case, and the 
claim for monthly disability payments should begin from the filing of due proof 
of disability, to wit, February 4, 1931. 

[3] It appears that the last premium payment, made on January 29, 1931, 
was made before filing of the due proof of disability and cannot be recovered. 
Recovery may be had for premiums paid after February 4, 1931, if any. 

[4] The same error as to date of recovery, as allowed by the circuit judge, 
pointed out in the second ground of appeal, appears in the third ground, but it 
is not fatal to the exception. The real question is, Was the circuit judge in error 
in allowing a recovery from the date of filing the suit to the date of trial? 

[5] To sustain the position taken by the circuit judge, the respondent relies 
upon the case of Puckett v. Smith, 5 Strob. 36, 53 Am. Dec. 686. The doctrine 
announced in that case has been sustained in the later case of Southern Railway 
Co. v. Gossett, 79 S. C. 372, 60 S. E. 956, to the effect that, where the damage 
is continuous, a court of equity may assess the damage up to the time of the 
trial. This is a perfectly reasonable rule in equity, and contemplates a final 
determination of the controversy between the parties by the decree. One 
reason for the rule is that another suit, one for the recovery of damages from 
the commencement of the suit to the date of the decree, will be avoided. We 
know of no similar rule appliacble to law cases especially where the judgment 
does not terminate the final rights of the parties. Even with a recovery of the 
monthly benefits up to the time of the trial being allowed, it is natural to sup- 
pose that the plaintiff will make further claims which, if refused, will necessitate 
one or more new suits, and “that multiplicity of actions which the law so much 
abhors” will become a necessity. 

Then, again, the policy provides that, if the insured should fail to furnish 
due proof (of his continued total disability) or if he should recover (regain his 
health), then the monthly payments should cease and the payment of premiums 
should be resumed. This provision of the policy was before the court, and 
shows that the disability, although seemingly and presumably permanent, might 
be removed. It might have been removed at some time between the commence- 
ment of the action and the date of the trial. By the complaint the defendant 
was called upon to defend the action as it then existed, and could, with propriety, 
liave objected to any testimony touching the disability of the plaintiff or his 
physicial condition after the action was begun. This was not a liquidated 
demand, one which the circuit judge could say was fixed and would continue 
during any given time, whether up to the date of the trial or during the entire 
life ot the insured. The development of medical and surgical science in the 
past few years has been such that many persons afflicted with apparent total 
disability have been restored to normal health. The provision in the policy was 
to permit the insurance company to avail itself of any benefit which might be 
derived from this provision should the circumstances of the individual case per- 
mit. We are therefore convinced that the recovery of disability payments should 
have been limited to that period of time between February 4, 1931, when the 
proofs of disability were filed, to April 30, 1931, when the action was commenced. 
The following extract from the case of Young v. People’s Bank, 163 S. C. at 
page 69, 161 S. E. 324, 328, is applicable: ‘Appellants’ position is strongly sup- 
ported by the authorities. It has been a generally recognized rule, receiving 
application in many cases, that the plaintiff must stand or fall by the condition 
of affairs existing at the time of the commencement of the action.” 

[6] The respondent’s brief insists that the ruling of the circuit judge should 
be sustained upon the ground that it was tantamount to an amendment of the 
complaint and cites authorities on the subject of amendments. The brief also 
contains the following extracts, the italics being supplied: “The appellant in its 
brief (folio 35) points out, and correctly so, that the plaintiff by his complaint 
demanded judgment for a definite and specific sum and nowhere in the complaint 
does it appear that the plaintiff was seeking any other recovery than up to the 
date of the commencement of the action, and that the plaintiff failed to amend 
his complaint or in any way alter the position taken in the complaint by the 
plaintiff even after defendant’s counsel stated its position that no recovery 
could be had after the commencement of the action. Admitting all of this to be 








594 The Insurance Law Journal, Vol. 82 [Mar., 1934 


true, we think that the ruling of the trial Court that recovery could be had down 
to the date of the trial was in effect and for all intents and purposes an amend- 
ment of plaintiff's complaint.” 

By this admssion it is clear that the attorneys for both plaintiff and defend- 
ant recognized the scope of the complaint as demanding a recovery only up to 
the filing of the complaint. What occurred after the filing of the complaint 
could not be set up as an amendment to the complaint, but would necessitate the 
filing of a supplemental complaint. 

The case of Francis Marion Hotel v. Chicco, 131 S. C. 34, 127 S. E. 436, 437, 
cites the authorities on this subject, and was later approved in the cases of 
Young v. People’s Bank, 163 S. C. 57, 161 S. E. 324, and Penning v. Reid, 167 
S. C. 263, 166 S. E. 139. Cited in the Chicco Case is Moon yv. Johnson, 14 S. ¢ 
434, in which the following is stated with approval: “Facts accruing after suit 
brought cannot be inserted under any circumstances in the original complaint 
by way of amendment.” 

It is therefore quite evident that the ruling of the circuit judge cannot be 
sustained as an amendment to the original complaint, and that his ruling in 
permitting a recovery up to the date of the trial was erroneous. 

[7] The sustaining of this exception does not render necessary the reversal 
of the judgment and ordering a new trial. The result is a modification of the 
judgment as rendered, as this court has power to do under authority of the 
case of Crosby v. Insurance Co., 167 S. C. 255, 166 S. E. 266. 

[8] The remaining question to be considered is the correctness of the ruling 
of the circuit judge, as above set out under the fourth ground of appeal. 

It does not appear that this ruling was ever communicated to the jury, but 
was delivered by the circuit judge to the attorneys during the absence of the 
jury from the courtroom. But, even so, the circuit judge was giving his construc- 
tion of a portion of the pclicy which was not in issue in the present case in any 
manner whatsoever. What he said to the attorneys was neither applicable 
nor prejudicial to either side in the determination of this particular case. Should 
« similar ruling be hereafter presented in an appeal where it may be applicable, 
this court will pass upon it, but, the ruling not being properly before this court, 
no expression of opinion is vouchsafed as to its correctness. 

The judgment of this court 1s that the judgment of the circuit court be 
modified, as herein expressed, and in all other repects it be affirmed. . 

Blease, C. J., and Stabler, Carter, and Bonham, JJ., concur. 


HAZELWOOD vy. RAILROAD EMPLOYEES’ MUT. RELIEF SOCIETY. 
Supreme Court of Tennessee. Nov. 18, 1933. 
64 Southwestern Reporter (2d) 15. 
1. INSURANCE. 

Laws of benevolent association, not in conflict with federal and state laws or 
contrary to public policy, are part of contract with members, and reserved right 
of association to amend laws, to which member agrees upon joining, is generally 
binding upon member. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE. ; 

Power reserved by mutual benefit society to amend laws does not authorize 
decrease of benefits to which member is entitled by contract. 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 

3. INSURANCE. 

Provision in mutual benefit certificate for payment of not to exceed $300 as 
provided by constitution and by-laws held not to authorize payment of less than 
that sum under new by-law passed prior to member’s death without member's 
acquiescence, notwithstanding reference in certificate to constitution, amendment, 
or modification thereof. 


(For other cases, see Insurance, Dec. Dig. § 719[4].) 


Certiorari to Court of Appeals. : 
Action by Mrs. Annie Hazelwood against the Railroad Employees’ Mutual 
Relief Society. To review a judgment of the Court of Appeals in favor of plain- 
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tiff after judgment in the circuit court dismissing plaintiff’s suit, defendant brings 
certiorari. 

Affirmed. 

Steinmetz, Lowe & Wimberly and B. A. Moeller, all of Knoxville, for plain- 
tiff in error. 

Kennerly & Key, of Knoxville, for defendant in error. 


SCOTT v. NATIONAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Tennessee, Middle Section. Jan. 14, 1933. 
Certiorari Denied by Supreme Court March 18, 1933. 
64 Southwestern Reporter (2d) 53. 
2. INSURANCE. , 

Evidence established that insured was not in sound health at date of industrial 
life policy, precluding recovery thereon, in absence of waiver of requirement of 
sound health as condition precedent to operation of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

In absence of contrary proof, presumption is that applicant for industrial life 
policy knew contents of application signed by her, though answers were written 
by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

4, INSURANCE. 

Knowledge possessed by insurer’s agent of insured’s true condition at time of 
application for industrial life policy is imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Where insured knowingly permits application for industrial life policy con- 
taining material misrepresentations to be presented by subordinate agents to 
insurer’s officers under circumstances which insured knows negative probability 
that facts will be revealed, there can be no recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeal in Error from Circuit Court, Robertson County; J. D. G. Morton, 
Judge. 

Action by George Robert Scott against the National Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 

Reversed and rendered. 

Hardin H. Conn, of Springfield, for plaintiff in error. 

Charles Willett, of Springfield, for defendant in error. 

Faw, Presiding Judge. 

According to the usual practice, this case should be styled National Life & 
Accident Insurance Company v. George Robert Scott, as the Insurance Company, 
the defendant below, is the plaintiff in error here; but, in order to avoid confu- 
sion as to its identity, we have styled the case in the caption hereof as it appears 
on our dockets. 

However, for convenience of statement, we will refer to George Robert Scott 
as plaintiff and National Life & Accident Insurance Company as defendant. 

__This is an action on a policy of industrial insurance for $410.00, on the life 
of Mrs. Cecil Blackwell who died on December 23, 1931. 


The policy in suit was issued by defendant Insurance Company on March 24, 
1930, and the beneficiary named in the policy when issued was Bud Blackwell, the 
husband of the Insured, but, at the request of the Insured, George R. Scott, the 
plaintiff herein, was subsequently substituted as beneficiary. 


This action was begun before a Justice of the Peace of Robertson County on 
March 15, 1932, and was taken, by appeal from his judgment, to the Circuit Court 
of Robertson County, where it was tried before the Circuit Judge, without the 
intervention of a jury, and the Court found the matters in controversy in favor 
of the plaintiff Scott and against the defendant Insurance Company and rendered 
judgment against defendant and in favor of plaintiff for $410.00, with interest 
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thereon from March 15, 1932, amounting to $7.17, making the full sum of $417.17 
and also for all the costs of the cause. , 

Defendant Insurance Company moved for a new trial on grounds set out on 
the record, but its motion was overruled, and defendant thereupon appealed jn 
error to this Court and has assigned errors here. 

[1] In view of assignments of error complaining of the action of the trial 
court in overruling defendant’s motion in arrest of judgment, it will be observed 
that the record discloses no motion in arrest of judgment which could be con- 
sidered by the trial court. A paragraph in the minute entry immediately following 
the overrulement of the motion for a new trial recites that the defendant “made 
a motion in arrest of judgment for the same reasons and on the same grounds set 
out in the motion for a new trial, and which motion, after due consideration, the 
Court is pleased to and doth overrule the same.” 

The motion for a new trial in this case is based upon the evidence, and a 
motion in arrest of judgment “can only be maintained for a defect upon the face 
of the record, and the evidence is no part of the record for this purpose.” Pelican 
Assurance Co. yv. Feed & Grocery Co., 122 Tenn. 652, 655, 126 S. W. 1085; Mosley 
v. Orr & Co., 6 Tenn. App. 243, 245; Highland Coal & Lumber Co. v. Cravens, 8 
Tenn. App. 419, 426. 

One of the terms of the policy contract reads as follows: “No obligation is 
assumed by the Company prior to the date hereof, nor unless on said date the 
Insured is alive and in sound health. Should the proposed Insured not be alive 
or not be in sound health on the date hereof, any amount paid to the Company 
as premiums hereon shall be returned.” 

One of the defenses interposed by the Insurance Company was, and is, that 
the policy never became effective, and obligatory upon the defendant, for the 
reason that the Insured was not “in sound health” at the date of the policy. 

Defendant tendered to plaintiff $23.95, the amount paid to the Company as 
premiums on said policy, with interest thereon, but plaintiff declined to accept 
same, and defendant thereupon paid said sum into the Registry of the Court as a 
continuing tender. 

The Insurance Company sought to defend upon the further ground that the 
written application upon which the policy was issued contained serious and material 
misrepresentations with respect to the health and previous medical history of the 
Insured. 

The foregoing defenses were, in substance, embodied in a written plea filed 
by the defendant in the Circuit Court, and the record shows that, in response 
thereto, the attorney for plaintiff said: “Our answer to the defendant’s plea is (if 
it requires an answer) that a frank disclosure was made to the soliciting agent 


of the Insurance Company not only as to the condition of this woman’s health but 
her previous confinement in the hospital.” 


[2] By agreement the affidavit of Dr. J. Alfred Calhoun, Jr., was read at the 
trial below as the sworn testimony of said witness and as competent testimony on 


behalf of defendant, which affidavit (omitting the testimonium clause and _ thc 
jurat) is as follows: 


“Dr. J. Alfred Calhoun, Jr., Physician, Medical Out-Patient Department Van- 
derbilt University Hospital, Nashville, Tennessee, first being duly sworn, says: 

“That Mrs. Cecil Blackwell, a resident of Robertson County, Tennessee, was 
a patient of Vanderbilt University Hospital from September 19, 1929, to December 
5, 1929, suffering from: 


“(1) Chronic Rheumatic Cardiac Valvular Disease, Mitral Stenosis, Aortic 
Insufficiency. 

“(2) Cardiac Hypertrophy. 

“(3) Cardiac Insufficiency. 

“(4) Hydrothorax, (Right). 

“(5) Ascites. 

“(6) Syphilis. 


and was treated in the wards of the hospital during this period by various cardiac 


and antileuetic drugs. She was readmitted on December 23, 1929, and remained 
until January 12, 1930. The diagnoses were: 
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“(1) Chronic Rheumatic Cardiac Valvular Disease, Mitral Stenosis, Aortic 
Insufficiency. 

“(2) Cardiac Hypertrophy. 

“(3) Cardiac Insufficiency. 

“(6) Syphilis. 

“In addition, acute rhinitis. 

“She again received treatment in the same manner. She was again treated in 
the Out-Patient Department on July 30, 1930, and her condition was fairly satis- 
factory. She was again admitted on May 25, 1931, and remained in the hospital 
until June 6, 1931, and the diagnoses were: 

“(1) Chronic Rheumatic Cardiac Valvular Disease, Mitral Stenosis, Aortic 
Insufficiency. 

“(3) Cardiac Insufficiency. 

“(6) Syphilis. 

“(2) Cardiac Hypertrophy. 

“She was discharged showing some improvement. She was last seen at the 
hospital on July 6, 1931.” 

The nature, character, and relative gravity or seriousness of the several ail- 
ments listed in the foregoing testimony of Dr. Calhoun are explained by the testi- 
mony of Dr. J. S. Hawkins, of Springfield (a graduate physician of twenty-two 
years’ experience), as follows: 

“Q. I will ask you to examine the affidavit of Dr. J. Alfred Calhoun, Jr., 
given under date of June 18, 1932, and which is part of the record in this case, 
in order that I may ask you some questions pertaining to the diseases described 
therein. (Witness examines affidavit.) 

“Q. First I want to ask you the meaning of the words ‘Chronic Rheumatic 
Valvular Disease’# A. Just simply a disease of the valve of the heart and that 
rheumatism had produced it. 

“Q. What is the meaning of the words ‘Mitral Stenosis’? A. A narrowing 
of the mitral valve in the heart. 

“Q. What is the meaning of the words ‘Aortic Insufficiency’? A. Aortic 
Insufficiency means regurgitation of the blood as it passes from the heart out into 
the aorta. 

“Q. State whether or not that disease described in these terms is the same 
disease that you found the patient suffering from about eight years ago when you 
examined her in Cedar Hill? A. As to the Aortic Insufficiency—that’s what I 
diagnosed it. The disease was what they call a double heart lesion of two differ- 
ent valves—I suppose I didn’t recognize the mitral stenosis. 

“Q. What is the meaning of that word ‘mitral stenosis’? A. The mitral valve 
is a passage or opening. The blood goes from the left auricle into the left ventricle. 
Stenosis means the closing of that opening. 

“Q. I will ask you to state whether or not that disease described there as 
No. 1 on that sheet of paper is of an organic nature? A. It is. 

“Q. Is it permanent or temporary? A. It is permanent. 

“Q. State whether or not it is of a serious nature? A. It is. Of course any 
chronic heart disease is a serious condition. However, they can live a long time 
with the proper care of themselves. 

“Q. I ask you to refer to the disease listed as No. 2: ‘cardiac hypertrophy’? 
A. That usually occurs with a valvular disease, when the heart is trying to take 
care of it. The heart becomes enlarged trying to take care of the blood that is 
not carried out through the system. 

“Q. Is it possible for a patient to recover from that disease? A. No. That 
is what you call a chronic condition. 

_ “Q. Now, then, Doctor, I will ask you to refer to the disease listed as No. 3. 
What is that? A. Cardiac Insufficiency. That means the heart becomes diseased 
on account of some other disease so that it cannot perform its duties. 

“Q. Is that a serious, organic trouble? A. Yes. 

“Q. Any hope or cure for that disease? A. Not that I know of. 

“Q. The next one listed as No. 4, what does that mean? A. Hydrothorax. 
That is an accumulation of fluid in the thoracic cavity. 

“Q. What produces that condition? A. A good many things. Anything that 
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interferes with the venous circulation. Any of these heart troubles. It is a lung 
condition. It would be a good many to name. Any disease that would interfere 
with the venous circulation. 

“Q. State whether or not that is of a serious nature? A. They can if they 
could get rid of the thing that is causing it. You can draw the fluid off, but yoy 
have to get rid of what is causing it. : 

“Q. What is the disease listed as No. 5? A. Ascites. That is an accumulatioy 
of fluid in the abdominal cavity. Dropsy. 

“Q. The layman’s term is dropsy? A. Yes. 

“Q. What produces that condition with a patient? A. It might come up from 
a disease of the heart, or the liver, or the kidney. 

a the Court: If the person had heart disease you would attribute it to that? 
A. Yes. 

“Q. I will ask you whether or not dropsy, or ascites, is caused from other 
things than heart disease? A. Yes. 

“Q. State whether or not dropsy might be caused from a condition of the 
kidneys? A. Yes. 

“Q. And from the liver? A. Yes. 

“Q. So the mere fact that a patient has dropsy does not mean or indicate 
that that patient has heart disease? A. Not necessarily. 

“Q. And it doesn’t necessarily mean that the dropsy was caused from heart 
disease? A. No. 

“Q. Now, the next disease in the first group: No. 6? A. Syphilis. 

“Q. I will ask you to state whether or not that is an infectious disease of the 
blood system? A. It is. It is considered a venereal disease. 

“Q. State whether or not that is a disease of a serious nature? A. It is. 

“Q. Is it a permanent or temporary disease? A. If it is treated and treated 
regularly there is hope of them getting well. It is owing to how advanced it is 
before they do begin to take the treatment. 

“Q. State how that disease, syphilis, might manifest itself on different parts 
of the body other than in a venereal nature? A. It can affect any organ in the 
body, your lung, heart, brain and nervous system. You have skin rashes with it. 
Syphilis affects every portion of your body. 

“Q. I ask you to state whether or not these diseases which you have referred 
to and described for us in layman’s terms are serious in their nature such as to 
very seriously impair the health of anyone suffering from any of them. A. Yes. 

“Q. I will ask you to state whether or not a patient suffering from these 
diseases on September 19, 1929, was in sound health? A. No. People have somc 
of these things—People can have syphilis and not know it. Perhaps some of us 
here have some heart condition and do not realize it and would not realize it 
unless they were examined. 

“Q. I believe, however, that Mrs. Blackwell was having symptoms of that 
nature which caused her to consult you as a physician prior to September 19, 1929, 
was she not? <A. She was. 

“Q. These diseases listed in groups 2 and 3 I believe are exactly as those in 
the first list with the exception of one in grade No. 2 which says, ‘In addition, 
acute rhinitis?? A. That is what we would speak of as a ‘bad cold.’ 

“Q. I will ask you to state whether or not a patient suffering with any of 
these diseases or with all of these diseases would, at the time of such illness, be 
in good or sound health? A. They would not. 

“Q. I will ask you to state whether or not a patient suffering from these 
diseases, which I believe you describe as serious organic troubles, would be able 
to recover and be in sound health? A. No. They would never be in sound health. 


“QO. Then as I understand you, Doctor, from analysis of these various diseases, 
if this patient, Mrs. Cecil Blackwell, was suffering from these diseases in Sep- 
tember, 1929, December, 1929, up until January 12, 1930, she could not have been 
in sound health on March 24, 1930, is that true? A. That’s true.” 

It clearly appears from the record, without contradiction, that the insured, 
Mrs. Cecil Blackwell, was not in sound health at the date of the policy involved 
in this suit; and unless the insurance company, through its agent, waived the 
requirement that the insured, as a condition precedent to the operation of the 
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licy, be in sound health at its date, the plaintiff is not entitled to recover. Life 
& Casualty Insurance Co. v. King, 137 Tenn. 685, 698, 699, 195 S. W. 585; Metro- 
politan Life Insurance Co. v. Chappell, 151 Tenn. 299, 307, 269 S. W. 21; Hayes 
y. Commonwealth Life Insurance Co., 8 Tenn. App. 554; American National Insur- 
ance Co. v. Taylor, 13 Tenn. App. 134. he . 

In the case now before us, the insured signed an application pursuant to which 
the policy in question was issued by defendant company, which application con- 
tained, among others, the following questions and answers: 

“78, Are you in good health? A. Yes. 

“19, Are you deaf? A. No. 

“20. Do you use intoxicating liquors, morphine, or other narcotics to excess? 
A. No. 

“21. Are you deformed? A. No. 

“22. Have you any eye trouble? A. No. 

“23. Have you ever had heart disease, asthma, tuberculosis, cancer, ulcers, 
diabetes, fits, hernia, kidney disease, lumbago, syphilis, paralysis, rheumatism, 
sciatica, vertigo, or any illness or disorder of the brain, lungs, spine or nervous 
system, or any disease not common to both sexes; or suffered the total or partial 
loss of a hand, foot, eye, or the use thereof? A. No. 

“24. What medical or surgical attention have you had in the last 5 years? 
A. Diagnosis: Bad colds. Date, Year and Mo.: 1929-1. 

“Duration Weeks: 1. Doctor: Moore. 

“2414. Have you ever been in a hospital for treatment? A. Yes. 

“If so, what for? Sprained ankle.” 

The above questions were printed and the answers were written by N. W. 
Worsham, the defendant’s agent who solicited and procured the application, and, 
after Worsham had filled in the answers, the application was signed by Mrs. 
Blackwell, to whom the policy was subsequently issued and delivered. 

Bud Blackwell, the husband of the insured, and Jake Bolton, the son-in-law of 
Bud Blackwell, testified, as witnesses for plaintiff, that they were present when 
said application was solicited and filled up by Worsham and signed by Mrs. Black- 
well. 

Bud Blackwell states that Mrs. Blackwell told Worsham that “she didn’t 
guess they would write it because she had been in the hospital for dropsy and 
heart trouble,” and that Worsham replied that “it looked like she was in good 
health then and he would write it if she would let him.” 

On cross-examination, Bud Blackwell testified with reference to Mrs. Black- 
well’s statements to Worsham, as follows: 

“Q. You say your wife told Mr. Worsham that she had been in the hospital 
at Nashville for eleven weeks? A. Yes, sir. 

“Q. You say she told him that she was there in the hospital on account of 
dropsy? A. Heart trouble or dropsy or something to that effect. 


“Q. Now didn’t she say dropsy? A. I don’t recollect for certain—heart troubie 
or dropsy. 


“Q. You mean you don’t remember what she said? A. I think she said heart 
trouble. * * * 

“Q. Now, Mr. Blackwell, when this agent, Worsham, asked your wife if she 
had been in the hospital for treatment you say she told him she had been there 
for eleven weeks? A. Yes. 

“Q. Did she tell him when? A. I don’t know whether she did or not. 

“Q. Did she tell him when within the last eight or ten years? A. Yes. 

. 0. When did she tell him? A. I couldn’t tell you but I know it was less 
than that. 


“Q. Why do you say that? A. She hadn’t been sick that long. 


“Q. What information did she give the agent—that’s what I want to know? 
A. I don’t remember. 


. “Q. Did she tell him she was in the hospital with a sprained ankle? A. No, 
ir, 


“Q. You wouldn’t swear that she didn’t tell him she was in the hospital with 
4 sprained ankle? A. She might have, yes, sir. 
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“Q. You do remember some conversation about a sprained ankle, don't you? 
A. Yes, sir. She had a sprained ankle. . 

“Q. And there was some conversation about the ankle being sprained? A, | 
don’t remember whether him and her had any talk about it or not. 

“Re-examination : 

“By Mr. Willett: 

“Q. You say that she might have told him something about a sprained ankle 
in connection with the hospital? A. Yes, sir. 

“Q. When the hospital at Nashville was mentioned by the agent, what did she 
tell him she had been in that hospital for? A. For heart trouble. 

“Q. Anything else? A. I don’t know whether she said anything about a 
sprained ankle or not. I believe she did. Everybody thought that was the cause 
of the foot and legs swelling. 

“Q. What was the cause? A. The sprained ankle. 

“Q. What did she tell him she went to the hospital for? A. Dropsy, I think. 

“Q. Who was present and heard that conversation? <A. Jack Bolton and his 
wife. 


“Q. They lived out there by you at that time? A. Yes. 

“Recross-examination : 

“By Mr. Conn: 

“Q. And you say she told him she went to the hospital for dropsy? A. I 
think so.” 

Bud Blackwell also states that at the time the application was signed by his 
wife, and at the time the policy was delivered to her, she was “up and working”; 
that she was “washing, ironing, and doing other work.” 

Jake Bolton was asked and answered as follows: 

“Q. Without my leading you and suggesting what to say, go ahead and tell 
what was said by the agent and Mrs. Blackwell. A. He come in there to get the 
insurance and she told him, ‘I don’t guess it will be any use writing it out because 
I’ve been in the hospital for eleven weeks for the dropsy.’ And he said, ‘It don’t 
make any difference. I will write it and if you get it it is all right and if you 
don’t it is all right.’ 

“Q. And after that time did he bring the policy and hand the policy to her? 
A. Yes, sir. 

“Q. You made your home there with them? A. Yes, sir.” 

On cross-examination, Jake Bolton testified further as follows: 


“Q. Then you were present during the entire conversation between Mr. Wor- 
sham and Mrs. Blackwell? A. Yes. 


“Q. You heard everything that was said? A. Yes. 

“Q. And after he had asked the questions and filled it out you saw her sign 
her name there? A. Yes, sir, I think she did. 

“Q. You saw the application taken? A. Yes, sir. 

“Q. I show you here the application filed in this case as a part of the record 
and that is the application and her name you spoke of? (Mr. Conn exhibits appli- 
cation to witness.) A. I reckon it is. : 

“Q. You say she told the agent, Mr. Worsham, she had been in the hospital 
for eleven weeks for dropsy. That’s all she told him about any disease? A. Yes, 
sir, dropsy. 

“QO. It is the only disease that was mentioned? A. I think so. 

“QO. You were present? A. Yes. 

“Q. You are sure about what was said? A. Yes. * * * 

“Q. In that conversation between Mrs. Blackwell and the agent, Worsham, 
what did she say about a sprained ankle? A. Nothing. 

“Q. It wasn’t mentioned? A. No, sir, not that I know of. 


“Q. And you were present from the time he started talking until he left? 
A. Yes, sir. 


“Q. And neither he nor Mrs. Blackwell mentioned sprained ankle one way or 
the other? A. No, sir. * * * 


“Q. And dropsy is the only thing she told the agent about? A. Yes, sir, the 
only thing she told the agent about.” 


N. W. Worsham, defendant’s agent who obtained said application from Mrs. 
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Blackwell, was not called as a witness for either party. It does not appear from 
the record that he was employed by the defendant or was available as a witness 
at the time of the trial of this case in the circuit court. The only evidence on this 
subject is in the testimony of Bud Blackwell, and is as follows: 

“Q. Where is this agent of the defendant Insurance Company at the present 
time? A. Where is he living? 

“Q. Yes. A. At Greenbrier he told me. 

“Q. Here in Robertson County? A. Yes. 

“OQ. Where is he living now? A. I don’t know. 

“Q. When did you last see him? A. Not in two or three months. 

“Q. You don’t know whether he lives in this County or not? A. No, sir. 

Q. At the time this case was tried in the Court below, before Esq. Draughon, 
where did he live then? A. At Greenbrier. 

“Q. Was he called as a witness for the defendant then? A. I don’t know. 

“Q. Did he testify in the case? A. No, sir, he did not. 

“Q. Who was Mr. N. W. Worsham—what was he? A. Sir? 

“Q. Was he the soliciting agent for the defendant Company? A. Yes, sir, 
that’s what he said he was. 

“Q. Did he himself deliver the policy to your wife? A. Yes, sir. 

“Q. Thereafter did he, the said N. W. Worsham, collect the premiums on it? 
A. He collected the premiums all the time up until my wife’s death.” 

It is evident that the insured, Mrs. Blackwell, was practically an illiterate 
woman, but she could write her name, and there is no evidence that she was lack- 
ing in ordinary intelligence. She signed her name to the application, and her state- 
ment to Worsham, that she “didn’t guess” the insurance company would write a 
policy on her life because she had been in the hospital for dropsy, shows that she 
had at least a fair comprehension of the requirements with respect to the health 
of applicants for life insurance. 

[3] The proof shows, as before stated, that Worsham wrote the answers to 
the questions in the application, but the insured signed the application, in which 
it is stated that the answers were written opposite the respective questions in 
accordance with her directions. There is no evidence that she was unaware oi the 
statements in her application, and, in the absence of proof to the contrary, it 
must be presumed that she knew the contents of the instrument she signed. Couch 
on Insurance, vol. 8, § 2171, p. 7027. 

[4, 5] Where the insurance company’s agent has knowledge of the true con- 
dition of the insured, such knowledge of the agent is imputable to the company; 
but “where Insured consciously permits an application containing material mis- 
representations to be presented by subordinate agents to officers of Insurer under 
circumstances which he knows negative any probability that the actual facts will 
be revealed, and later accepts a policy which he must know was issued in reliance 
upon the statements, he cannot recover on the policy, and this rule is not altered 
by the fact that a statute designates as agents of Insurer all persons acting 
directly or indirectly in its behalf in making the contract or causing it to be made, 
since such statute does not raise special agents with limited authority into general 
ones possessing unlimited powers.” 37 C. J., p. 530. 

To same effect, see Couch on Insurance, vol. 4, § 842q, p. 2774, and Id., § 
890a, p. 3050. 

In such case, the insured is a party to the fraud, and will not be permitted 
to take advantage of his own wrong. Hayes v. Commonwealth Insurance Company, 
supra, page 558 of 8 Tenn. App. 

It results that the trial court erred in finding the issues for plaintiff and in 
tendering judgment in his favor and in overruling defendant’s motion for a new 
trial. The judgment of the trial court is therefore reversed and set aside, and 
judgment will be entered here dismissing plaintiff’s suit. The costs of the cause, 


including the costs of the appeal, will be adjudged against the plaintiff, George 
Robert Scott. 


Crownover and De Witt, JJ., concur. 


“ 
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GIFFORD v. PROVIDENT LIFE ee 
Court of Appeals ot Tennessee, Middle ceca Dec. 23, 1932 
Certiorari Denied March 18, 1933.* 
64 Southwestern Reporter (2d) 64. 
1. INSURANCE. 
In action on life policy, insured’s death maybe proved by circumstantial 
evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
z. INSURANCE. 
In action on life policy, whether insured was dead held for jury under eyi- 
dence supporting verdict against insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Chancery Court, Marion County; T. L. Stewart, Chancellor. 

Suit by Garnett Smith Gifford against the Provident Life Insurance Com- 
pany. From a judgment for complainant, defendant appeals. 

Affirmed, and judgment entered for complainant on appeal bond. 

Sizer, Chambliss & Sizer, of Chattanooga, for appellant. 

John T. Raulston, of South Pittsburg, for appellee. 

Conover, Judge. 

The original bill in this cause was filed by complainant, Mrs. Gifford, for the 
purpose of collecting $1,000, the proceeds of an insurance policy on the life of 
her dead husband, Jesse Owen Gifford, an employee of King, Dobbs & Co., of 
Chattanooga, payable to her as beneficiary. 

The defendant answered and admitted the issuance of the policy, but denied 
that it was indebted to the complainant in any sum: (1) Because the insured 
was not an employee of the King, Dobbs & Co. at the undetermined time of 
lis alleged death, according to the terms of the policy. (2) Because no satisfac- 
tory proof of death, giving the time and circumstances, was submitted to defend- 
ant insurance company. 

The complainant demanded a jury, and two issues of fact were submitted 
to the jury: 

“1. Is Jesse Owen Gifford, who was insured under individual certificate No. 
30, as the employee of King, Dobbs & Co., deceased? 

“2. If you find and answer that he is dead, about when did he die?” 

The parties stipulated that the policy sued on was in force up until midnight 
on August 13, 1928, and that the employment of Gifford, the insured, terminated 
at midnight on August 13, 1928. 

Counsel for defendant having stated in his argument that he thought that 
the insured was dead, the court directed the jury to answer the first question 
in the affirmative. The jury then returned as its verdict that the deceased died 
“about 10:00 o’clock P. M., August 13th, 1928.” 

The defendant’s motion for a new trial was overruled. 

The chancellor held that the complainant was entitled to the proceeds of the 
policy, and interest, from August 13, 1928; and decreed that the complainant 
recover the sum of $1,227.50 from the defendant. 

The defendant's motion for a new trial having been overruled, it appealed 
to this court, assigning five errors, which raise but two propositions: 

(1) There was no evidence to support the verdict or the judgment. 

(2) The court erred in overruling defendant’s motion for a directed verdict. 

The defendant, the Provident Life & Accident Insurance Company ot 
Chattanooga, Tenn., incorporated under the laws of Tennessee, insured the lives 
of certain employees of King, Dobbs & Co,. of Chattanooga, Tenn., wholesale 
grocers, under a group life insurance plan, issued to the employer on January 1, 
1928. The life of Jesse Owen Gifford of South Pittsburg, Tenn., an employee 
and traveling salesman of King, Dobbs & Co., was insured was the sum of $1000, 
such insurance to be payable to Garnett Smith Gifford, wife, as beneficiary. 

Jesse Owen Gifford, hereinafter to be referred to either as the deceased or 
as the insured, traveled over the territory of Northern Alabama and a portion 
of Southern Tennessee as a salesman for King, Dobbs & Co. The deceased's 





*On oa 24, 1933, petition for a rehearing was ranted, and decree of Court of Appeals 
was modified, so as to allow interest only from date of filing proofs of loss with the insurance 
company. 
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itinerary usually took him to Stevenson, Ala. about twice a week. He had 
been going to Stevenson for many years and always stopped at the hotel operated 
by E. O. Mann. On the afternoon of August 13, 1928, the deceased went to 
Stevenson and to this hotel, registered, and was assigned a room which he 
shared with his friend, O. U. Pierce, a salesman for the Cudahy Packing Com- 
pany. On the evening of August 13, 1928, the deceased did not go to the regular 
dining room, but had a meal of raw egs and milk sent up to his room, as he 
kad not been feeling well. He went down to the lobby at about 9:30 p. m., 
spoke to the proprietor, just as the proprietor was leaving for his home which 
“as a few blocks distant. 

On the night of August 13th, some time after dark and some time before the 
10:20 p. m. train for Memphis arrived at Stevenson, a man went to the ticket 
window at the railway station and asked Clouse, the ticket seller, the price of a 
fare to Memphis. He did not know the man or the time, but a Mr. M. A. Hack- 
worth, an automobile mechanic of the Chevrolet Automobile Company, who hap- 
pened to be sitting there in the office with Mr. Clouse, stated to Clouse that the 
man who inquired about the fare was the deceased, and that he was a salesman 
for King, Dobbs & Co. He thought that the time was between 9 and 10 o'clock. 
He savs that the deceased went on up the railroad tracks, and that he had not 
seen him since. He thought that he was wearing a dark suit at the time. 

The conductor of the train going toward Memphis says that on the night the 
deceased disappeared, according to his written record, a man got on the train 
at Stevenson and paid the $9.90 cash fare plus a 15 cent penalty, as he did not 
have a ticket. The conductor had no independent recollection of this passenger, 
except to the extent the written record refreshed his memory. He says that 
the passenger had an argument with him about paying the penalty, because he 
(the passenger) knew that the fare to Memphis from Stevenson was $9.90, but 
that, after he had explained that the railroad always charged a penalty for not 
buying tickets at the ticket office when the opportunity was presented, the 
passenger, without further delay or argument, paid the extra amount. The 
conductor could not describe the man, had no recollection of him except his 
record, and could not say whether the passenger was Gifford or not, since he 
did not know Gifford. On his next trip, the innkeeper, Mann, asked him if the 
deceased had ridden with him in the last trip, but he did not know and could only 
tell about collecting a single cash fare, and having a friendly argument about it, 
but could not describe the one with whom he had the dispute. 

One Willis Kirk, a boy who lived near Stevenson, testified that he saw the 
deceased board the 10:20 p. m. Memphis train. But the jury evidently did not 
accept Kirk’s testimony at its face value. Kirk was an ignorant farm hand; 
he testified that he saw the deceased come out of the station and get on the 
irain. He said that he knew the deceased well, that he had ridden in his car 
many times, and they were good friends; but when he was asked to describe his 
iriend Gifford’s appearance, the color of his hair, his eyes, etc., he was unable 
to do so, or even to give the capacity of the car that he said he had ridden in 
so often. He said it was a two-seated sedan. Kirk went to work for Bryan 
Bean on Bean’s farm. Bean was a friend of Arthur Woodall, who was after- 
wards charged with the murder of the deceased. Kirk did not tell any one about 
seeing the deceased get on the train until two or three years afterwards, when 
Woodall was tried; then he told Bean about it, when Bean was looking up evi- 
cence for Woodall. 

Nothing more was ever heard of Owen Gifford. Next morning, his room- 
mate went down and inquired about him, but to no avail. His grip was in his 
toom where he had left it. His car was parked across the railroad tracks from 
the hotel, where he usually left it, but with the ignition wires cut. Owen Gifford 
1ad completely disappeared. 

_Inquiries were immediately made by the proprietor of the hotel. Gifford’s 
half-brother went to Stevenson and took his grip; King, Dobbs & Co. put another 
salesman on his route. 

_ When his absence was discovered, the hotel keeper remembered that the 
deceased had been shot at by one Arthur Woodall about ten days before, when 
he was at Stevenson on a previous trip. The deceased had been sitting in the 
swing at Woodall’s house with Woodall’s wife and Woodall had come through 
the house and onto the porch and had shot at the deceased, and the bullet had 
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yrazed the top of the deceased’s head, but without serious injury. They were 
supposed to have made up after this. The innkeeper asked Woodall if he had 
seen the deceased, but Woodall denied vigorously that he had seen him again, 

Clarence Cargile, who lived within sight of Woodall’s house in Stevenson, 
had already undressed and gone to bed on the night of August 13, 1928 when 
he was startled by a shot or shots over at the Woodall home next door. He 
got up and called his mother and they went out on their front porch. He saw 
lights in the Woodall house, but they were immediately switched off, and the 
house was left in darkness. Cargile judged that this happened at approximately 
10 o'clock, for he heard the Memphis train arrive at the station. 

Anna Maud Lily lived about a hundred yards away from the Woodall home. 
Between 10 and 11 o'clock on the night of August 13, 1928, she was awakened 
fron, her sleep by a shot or shots over in the general direction of the Woodall 
home. Her husband got up and made an investigation, but found nothing. 

On the night of August 13, 1928, Miss Maud Gossett, now Mrs. Hammon, 
was walking home from a picture show, when she was met by Pat Jackson, who 
was employed at the Hammon Filing Station, which was near the Woodall home. 
She stopped to talk with Jackson. She testified that it was some time between 
9:30 and 10 o'clock. They heard a shot in the Woodall home, then a woman's 
scream, then a great uproar or “lumberment” of overturning chairs and tables, 
then the lights went out in the house and nothing further was heard. 

Jackson had passed the home of Woodal! but a few moments before, and 
had seen a blue Chevrolet coupé parked in front of the house; he took this to 
he the deceased’s car. He had known the deceased very well, had often ridden 
with him, and knew his car well. He testified that it was a blue 1928 model 
Chevrolet coupé, which was just like the one deceased had owned at the time 
of his death. He thought it was Giftord’s car when he passed by it. Soon after 
the shots and the “lumberment,” he saw some one come out of the front door 
of the house. He testified, “I could see the bulk of them, couldn't tell who it 
was * * * and got in a car that was sitting in front of the house.” 

Jackson and Mrs. Hammon (then Miss Gossett) paid no further attention 
!o the matter after the noise ceased, since they heard nothing more to aroust 
their curiosity or suspicion, and soon thereafter they parted. 

On April 9, 1931, a dead bocy was found in the Tennessee river at Bridgeport, 
Ala., by two small boys, who immediately reported the fact to the coroner, who 
summoned a jury to examine the body. The body was examined by Dr. W. C. 
Williams, a practicing physician, and was then buried. On April 15, 1931, further 
evidence was discovered as to the identity of the body, and it was exhumed 
After three other doctors and the complainant had viewed the remains, the 
taking of evidence was resumed on the 16th of April, and .on that day the 
coroner’s jury rendered the following verdict: “That the body found in the 
Tennessee River on April 9, 1931, was that of a white man, and that he was 
murdered by some person or persons unknown to us, and we are unable to state 
just when or where the crime was committed. From the evidence produced we 
turther believe the body to be that of Owen Gifford of South Pittsburg, Ten- 
nessee.” 

The body was badly decomposed when it was destroyed in the river. One 
cheek was intact, however, and a patch of skin on the back which contained a 
sear running diagonally to the backbone remained. All of the teeth were intact, 
and the round skull (the deceased had a round head) had bullet holes through 
it, probably caused by a shotgun fired at close range going through the temple 
and coming out through the eye. One leg and one arm were gone, and there 
were marks at these points indicating that weights had been attached thereto 
-o hold the body down, and that they had pulled off these limbs. The body 
was dressed in a white broadcloth shirt, with a black tie, pin-point striped 
trousers with an elastic waistband, and a black leather belt. The body appeared 
to be that of man about six feet tall and weighing around 190 or 200 pounds. 

A dentist, who had fixed some teeth for Gifford about twelve years pre- 
viously, examined the body and stated that he thought that he had worked on 
ihose teeth, since they showed a particular method of cutting that he alone had 
iormerly employed es 

Gifford’s family physician testified that he had treated a knife wound in 
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Gifford’s back which was located at the same place where the scar was found 
in the back of the body. 

Gifford had been wearing a dark blue suit when he left home, and this body 
had on trousers with pin-point stripes. But C. C. Lloyd, a dry goods clerk of 
Bridgeport, testified that, on the day of his disappearance, Gifford had torn his 
blue trousers and had come into his store and purchased a pair with that variety 
of stripe, with that model of elastic waist, and cut from that texture of cloth. 

No one of that description in that region had disappeared except Owen 
Gifford, the deceased, and the coroner’s jury gave as its verdict that the body 
was that of the deceased. 

The man who took the body out of the river, and who had taken a number of 
other bodies out of the river, testified that in his opinion this body had not been in 
the river more than a few months at most, and Owen Gifford disappeared on Au- 
gust 13, 1928. He testified that there was a rumor around the town of Stevenson 
that Gifford’s body had been put in brine and stored in the icehouse, and that Alli- 
son, the manager of the icehouse, had committed suicide from worry over having 
the body of Gifford stored in the icehouse; that in his opinion the body had been 
preserved in some briny substance and had been but lately put into the river. 

{1, 2] 1. The two assignments of errors, that there is no evidence to support 
the verdict, and that the court erred in overruling defendant’s motion for a di- 
rected verdict, in effect raise the same question. As it appears in the statement of 
facts hereinabove set out, there was sufficient evidence to carry the case to the 
jury, and the motion for a directed verdict was properly overruled. 

The complainant’s theory is that the assured, Gifford, was shot in the head or 
was struck on the head with a pistol by Arthur Woodall some ten days previous 
to his disappearance when he was talking to Woodall’s wife at Woodall’s home in 
the town of Stevenson, and that Woodall had ill feeling toward the assured, but 
their differences had apparently been adjusted; that on his last trip to Stevenson, 
when Gifford disappeared, he had registered 2t the hotel and had left his grips in 
ais room; that he stayed about the hotel until about 9:30 or 10:00 p. m., when he 
went out in town; that thereafter a Chevrolet coupé automobile which much re- 
sembled Gifford’s car was seen parked in front of the Woodall home. Several peo- 
ple heard a shot or shots fired shortly thereafter in Woodall’s home at about 10 
o'clock p. m. They heard a woman scream and heard a noise or “lumberment” as 
if furniture was being turned over in the Woodall house, and the lights immediate- 
ly went out. Somebody immediately came out of the Woodall home and entered 
the automobile and drove off toward the hotel. Gifford’s car was found parked 
across the railroad tracks from the hotel next morning, with the ignition key in the 
lock and all the ignition wires cut. Gifford was not seen alive again after that 
night. A body was found in the Tennessee river near Bridgeport more than three 
years later, and there was much evidence that it was the body of Gifford. The 
skeleton was about the same height as Gifford, it had a peculiarly round head like 
that of Gifford’s. The dental work on the teeth was peculiarly done, in the manner 
of that done on Gifford’s teeth. There was enough skin on the back of the skele- 
ton to show a scar diagonally across the back towards the backbone in the same 
place and manner as a cut received by Gifford on the back. The skeleton was 
clothed in trousers made of tweed or “Keep-cool” material of brown cast with 
pin-point stripes like those purchased by Gifford and worn by him on the last day 
that he was seen alive. The skull of the body found in the river had bullet holes 
showing that he had been shot with a pistol in one temple and the bullet had come 
out of the other eye, and had also been shot in the eye with a shot gun and the 
load of shot had gone out of the back of the head tearing a hole two inches in 
diameter, the muzzle of the gun being possibly four or five inches from the skull 
when the load was discharged; hence it was evident that death was instantaneous. 
The body had the appearance of having been preserved in brine, as the skin when 
exposed to the atmosphere dried out showing salt. Therefore the complainant in- 
sists that under this state of facts the assured was killed at about 10 p. m. on the 
night of August 13, 1928. 


On the other hand, the defendant’s theory is that Gifford went to the waiting 
room before the Memphis special train arrived and inquired the price of a ticket to 
Memphis and was told that it cost $9.90, but he did not purchase a ticket. When 
the train ran at 10:25 he was seen to enter the door of the train and the conductor 
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collected one fare of $10.05 from one passenger’to Memphis on that night. The 
passenger had an argument with the conductor and insisted that the fare was only 
$9.90, but, after the conductor had explained to the passenger that he would have 
to pay a penalty of 15 cents required by the railroad where he had not purchased 
a ticket, the passenger was satisfied and paid the fare. Therefore, the defendant 
insists that Gifford was seen after the incident at Woodall’s house had occurred 
and that he entered the train and left the town of Stevenson, and therefore there 
was no proof that he was killed or died before midnight of August 13, 1928. It also 
insists that there is no proof that Gifford was at Woodall’s house that night, or 
that anybody was killed, and that the whole matter of his death is speculation 

There was proof introduced on both theories, but the jury accepted that of the 
complainant and decided the issues in her favor. We think that the facts proven 
by the complainant show such a chain of circumstances as to the cause of Gifford’s 
death that it is beyond the range of speculation, and that there is material evidence 
that Gifford not only disappeared, but that he is dead, and that the body found in 
the river was his body, and that the wounds in the head were such as to have 
caused his death. There is no proof that any one had any ill feelings towards him 
other than Arthur Woodall. The occurrences in Woodall’s house at 10:00 p. m. on 
the night on which Gifford disappeared were such as to connect Woodall with the 
death of Gifford, or at least the proof of all this chain of circumstances was suffi- 
cient to carry the case to the jury and is some evidence to support the verdict of 
the iury that Gifford died at 10:00 p. m. on the night of August 13, 1928. We think 
there was evidence to support the verdict, and these assignments of errors must be 
overruled. 

[3] The defendant insists that a theory cannot be established by circumstantial 
evidence unless the circumstances are shown to be not only consistent with such 
theory, but absolutely inconsistent with any other rational theory. We hold that 
this is not the law in Tennessee in civil cases. Evidence in civil cases, which, ta- 
ken as a whole, satisfies the minds of the jury that the fact is as they find it, is 
sufficient. The evidence need not rise to that degree of certainty which wili ex- 
clude every other reasonable conclusion. The evidence in civil cases need only 
preponderate in favor of a theory, and this apnlies to facts established by circum- 
stantial evidence as well as by direct and positive evidence of witnesses who know 
the facts. Harriman & Northeastern Railroad Co. v. J. S. McCartt (Roane Coun- 
ty Law, 1932), 15 Tenn. App. 109. 


“The true statement of the rule is that, if the evidence preponderate in favor 
of any contention of the plaintiff or defendant, that contention may by the jury be 
considered as sufficiently sustained to rest a verdict upon; and it is not necessary 
that the evidence should go so far as to make said contention clear and plain, or 
establish it, in a sense to make it free from doubt or uncertainty, or set the minds 
of the jury at rest, and convince them absolutely of the truth of the contention. 
After all the evidence that can be produced is introduced, the jury may still be un- 
satisfied—not convinced. Their minds may not be at rest. They may not be 
freed from doubt, uncertainty, and suspense. But still the jury may recognize 
that there is a preponderance of evidence, and on that they may base their verdict.” 
Knights of Pythias v. Steele, 107 Tenn. 1, 10, 63 S. W. 1126, 1128. 

[4] 2. It is insisted by the defendant that there was no satisfactory proof of the 
death of the assured while the policy was in force furnished by the beneficiary to 
the insurance company before suit was brought, and therefore complainant cannot 
maintain this suit. We think that this insistence is not well made, for the reason 
that it appears that the policy and the proof of death were read to the jury, but 
they were not preserved in the bill of exceptions. There is an insurance policy 
and proof of loss attached to the record, but not made a part of the bill of excep- 
tions, and none of these documents are identified or authenticated by the trial 
judge: hence, these documents are not part of the record in this court and cannot 
be looked to as evidence. Cosmopolitan Life Insurance Co. v. Woodward, 7 Tenn. 
App. 394. They were not marked filed. 

[5. 6] The bill alleged that the assured had a policy on his life for $1,000 pay- 
able to his wife, the complainant, when he died, and the defendant admitted in its 
answer the issuance of the policy, but denied that it was in force when the assured 
died, and denied that satisfactory proof of loss had been filed. It was stipulated 
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that the policy was in force until, and that Gifford’s employment terminated at, 
midnight on August 13, 1928. The policy and proof of loss not being in evidence, 
we cannot look to the documents to see whether the policy required satisfactory 
proof of loss, and we cannot look to the proof of loss to see whether it should have 
been satisfactory to the, insurance company. The fact that the bill of exceptions 
contained the statement that it contained all the evidence will not be considered if 
it is apparent that this statement is untrue, and, the bill of exceptions not being 
complete, we must assume that the proof was sufficient to sustain the verdict and 
judgment. Cosmopolitan Life Ins. Co. v. Woodward, supra. Of course, where a 
jury is demanded in a chancery suit, it is tried according to the forms of law. Code, 
§ 9037. 

It results that the assignments of errors must be overruled, and the judgment 
of the lower court affirmed. A judgment will be entered in this court for the 
complainant, Mrs. Gifford, and against the insurance company and the surety on 
its appeal bond for $1,227.50, with interest thereon from June 22, 1932, to the pres- 
ent. The complainant’s solicitor, John T. Raulston, is decreed a lien upon the re- 
covery for his services in this cause, the same having been so decreed by the chan- 
cellor. The cost of the cause, including the cost of the appeal, is adjudged against 
the defendant insurance company and the surety on its appeal bond. 

Faw, P. J., and De Witt, J., concur. 


HUTSELL v. CITIZENS’ NAT. BANK et al. 
Supreme Court of Tennessee. Nov. 18, 1933. 
64 Southwestern Reporter (2d) 188. 

3. INSURANCE. 

Stipulation against assignment of life policy without insurer’s consent or 
without filing written copy with insurer is for insurer’s benefit, and is good as 
between parties. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

4, INSURANCE. 

Acceptance of assignment of life policy is necessary, but may be implied from 
failure of assignee to dissent. 

(For other cases, see Insurance, Dec. Dig. § 211.) 

6. INSURANCE. 

If insured employee’s letter to employer that life insurance would pay part 
of employee’s defalcation constituted offer to assign policy, offer lapsed where 
insured committed suicide before employer received letter. 

(For other cases, see Insurance, Dec. Dig. § 211.) 

8 INSURANCE. ; 

Where beneficiary of employee’s life policy executed assignment under belief 
that proceeds of policy would more than cover employee’s defalcation, employer’s 
failure to inform beneficiary as to amount of shortage as set forth in employee’s 
letter held constructive fraud, entitling beneficiary to avoid assignment. 

(For other cases, see Insurance, Dec. Dig. § 216.) 

10. INSURANCE. 

_ Whether uncontroverted fact that employer had notice of amount of employee's 
defalcation which it did not disclose to beneficiary of employee's life policy, not- 
withstanding his inquiry with respect thereto, until after beneficiary's assignment 
of policy and indorsement of check for proceeds had been obtained, constituted 
fraud, held question of law. 

(For other cases, see Insurance, Dec. Dig. § 216.) 


Appeal from Chancery Court, McMinn County; T. L. Stewart, Chancellor. 

Suit by E. O. Hutsell against the Citizens’ National Bank and others. To 
teview an adverse decree of the Court of Appeals, complainant brings certiorari. 

Decree reversed, and decree entered for complainant in accordance with 
Opinion. 

Jones & Davis, of Athens, for E. O. Hutsell. 


; D. Sullens Stuart, of Cleveland, and Frank K. Boyd, of Athens, for Citizens’ 
Nat. Bank et al. 
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McKInney, Justice. : 

This suit involves the right to the proceeds of a $10,000 policy, issued in 
1927 by the Volunteer Life Insurance Company on the life of Lillian Earnestine 
Hutsell, daughter of complainant. The policy provides that, upon the death of 
insured, if the policy is in force, subject to the conditions and provisions omnes 
therein, the company will pay said above sum to “Ernest Olen Hutsell, Father, 
if living, if not, to the Executors, Administrators, or Assigns of the insured.” 
It further provides : 

“This policy is issued with the express understanding that the insured may, 
without notice to or consent of the beneficiary, exercise every right, enjoy every 
privilege, and receive every benefit provided for by its terms, as fully as if no 
beneficiary were named herein; prov ided the right to change the beneficiary shall 
not have been specifically revoked in writing by the insured and acknowledged by 
endorsement hereon by the Company. * * * 

“No assignment of this policy shall be binding on the Company unless and 
until such assignment shall be in writing and verified under oath and the original, 
or a verified copy thereof, filed with the “Company at its Home Office and its receipt 
duly acknowledged. The claim of any assignee shall be subject to proof of insur- 
able interest and to any indebtedness to the Company secured by this policy, 
whether incurred before or after receipt of notice of assignment. The Company 
will not assume responsibility for the validity of any assignment.” 

The policy provided double indemnity if insured met her death by accidentai 
meals. 

The insured, who was twenty-eight years of age, committed suicide by shoot- 
ing herself with a pistol about noon on October 16, 1929. There are circumstances 
from which it may be inferred that she endeavored to make it appear that she 
was accidentally shot, thus increasing the liability of the company to $20,000. The 
above policy was the only one she had on her life. Insured had been employed by 
the defendant bank for two years as bookkeeper, and by manipulating the books 
had succeeded in defrauding the bank of $24,000. Dodson, the cashier, discovered 
irregularities in her books on the night of October 15. The next morning Presi- 
dent Lockmiller accosted her about these irregularities, and she admitted a short- 
age of $1,000. The cashier, Dodson, also had a conference with her, and she 
stated to him that her shortage was $2,000. Being advised that she could no longer 
work for the bank, she stated to Lockmiller that she would kill herself. Insured 
left the bank, purchased pistol cartridges, went to her home, and shot herself 
Before doing so, however, she wrote and mailed a letter to the cashier of defend- 
ant bank, which was received the next day after her death, and which is as foi- 
lows: 

“Mr. Dodson: The amount I owe the bank is exactly $24,000. I had Chilhowee 
Mills sheet out too. I spent most of the money on the Hamptons and my family. 


“My insurance will pay the $20,000, and the other $4,000 can be gotten from 
selling some of this junk I have, or from the Bus Co. I wish you would explain 
affairs to dad and take over the things and straighten them up yourself. This 
Harmon house that I live in is supposed to have a sleeping porch, stucco up 
around the front porch, and this porch extended out to drive the car under. I 
have paid him all but $400 for this by entering deposits on his sheets, also the 
work he is doing on the farm is paid for. 

“T wish you could keep all that I have done from the public, if possible. 

“Also phone Mr. Gates with the Southern Auto Supply Co. and cancel my 
order with him. 


“IT have some notes and papers in the black fold in my drawer at my desk at 

the be a also my insurance policy is in there. 
I don’t owe any accounts out in town at all. My box is 55 and you will find 

a marriage certificate in there. Euel Brown and I have been married in name onl) 
for some time. He knows nothing about this. He has promised that if I die before 
he that he will not say anything about our marriage—so please destroy the cer- 
tificate as it would only disgrace him. 

“IT am sorry that I did all this because you and Mr. Lockmiller trusted me. 

“One more thing—that note in the bank for $675 with grandfather Hutsell’s 
name on it is a forgery. He knows nothing about it. 
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“There is just one thing I want to beg you to do, please don’t tell anybody. 
I guess they will find it out tho’. 

r “Lillian H.” 

[1] The chancellor and the Court of Appeals erroneously held that this letter 
constituted an equitable assignment of the policy to the bank. At common law ani 
assignment of a chose in action is illegal. Such assignments, however, were given 
effect by courts of chancery, and hence were denominated “Equitable Assignments.” 

In 2 Ruling Case Law, p. 614, it is said: 

“Since equity disregards mere form, no particular words or particular form 
of instrument is necessary to effect an equitable assignment. Any language, how- 
ever informal, if it shows the intention of the owner of the chose in action to 
transfer it so that it will be the property of the transferee, will amount to an 
equitable assignment, if sustained by a sufficient consideration, which should be a 
valuable and not merely a good consideration.” : 

[2] As to the nature of such an assignment, we quote from 5 Corpus Juris, 
p. 840, as follows: “An assignment is a contract, and is subject to the same 
requisites as to validity as other contracts, such as proper parties, mutual assent, 
consideration, and legal subject matter.” 

In Mutual Benefit Life Ins. Co. v. Swett, 222 F. 200, 205, Ann. Cas. 1917 B, 
301, the Circuit Court of Appeals said: 

“Whether, on account of Swett’s indebtedness to the bank exceeding the 
amount of the policy, the assignment was in effect a change of beneficiary, is not 
in our judgment important to determine. However, the assignment of a policy and 
a change of beneficiary are not the same, but different things. An assignment is 
the transfer by one of his right or interest in property to another. It rests upon 
contract, and, generally speaking, the delivery of the thing assigned is necessary 
to its validity. The power to change the beneficiary is the power to appoint. The 
power of appointment must be exercised in the manner agreed upon in the con- 
tract of insurance. Niblack, Benefit Societies & Acc. Ins. (2d Ed.) § 173. Swett 
made an assignment of the policy. He did not exercise or attempt to exercise the 
power to appoint another beneficiary. His wife still remained such. She takes 
nothing as beneficiary, but that is because the debts, which the policy was assigned 
to secure, consumed the entire proceeds of the policy.” 

In Cronbach v. Aétna Life Ins. Co., 153 Tenn. 362, 284 S. W. 72, the court 
was dealing with the mode of changing beneficiaries, and the question of assign- 
ment was not involved; hence that case is not an authority for complainant. 

[3] It is generally held that a stipulation in a policy against its assignment 
without the consent of the insurer, or without filing a written copy with the com- 
pany, is for the benefit of the latter and is good as between the parties. 14 
Ruling Case Law, pp. 998, 1001; 37 Corpus Juris, p. 431. 

[4] The rule also prevails in most jurisdictions that the acceptance of an 
assignment of a policy of life insurance is necessary, but may be implied from 
the failure of the assignee to dissent. 14 Ruling Case Law, p. 1002; 37 Corpus 
Juris, p. 430. 

[5] The death of either party before acceptance is communicated causes an 


offer to lapse. 13 Corpus Juris, p. 298; Foust v. Board of Publication, 8 Lea (76 
Tenn.) 552. 


[6] So assuming that the letter copied above was intended as an assignment 
of the policy to the bank, the insured having died before her offer was accepted, 
the offer lapsed, the assignment was incomplete, and the beneficiary named in the 
policy would be entitled to collect the insurance. 


It may well be doubted whether the language employed in the letter con- 
stituted an assignment. There was no express assignment, and the insured may 
have acted upon a belief that her creditors were entitled to this insurance as a 
matter of law, or that her father would pay same. 

In Bennett vy. Rosborough, 155 Ga. 265, 116 S. E. 788, 792, 26 A. L. R. 1397, 
1406, it was held that a letter written by insured to the beneficiary asking him 
to pay certain creditors, retain a designated amount, and pay the balance of 
the proceeds to another creditor, is not an assignment of the policy. The court 
said: “The letter did not designate any particular policies, or purport to assign 
the policies, but was a statement by the insured having reference to a disposition 
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of money that would be collectible on policies held by the insured after his 
death.” 

In Kreh vy. Moses, 22 Ont. 307, it was held that a written assignment to take 
cffect after the death of the assignor does not constitute a valid assignment of 
the policy. 

Che Court of Appeals based its decisions upon Northwestern Mut. L. Ins. 
Co. v. Joseph (Ky.) 103 S. W. 317, 12 L. R. A. (N. S.) 439. In that case it 
appears that under a provision of the policy the insured on a specified date had 
the option of a settlement in either one of three ways. On the designated date 
he appeared before the general agent of the company and exercised his choice 
'n writing, acknowledged same and delivered it with the policy to the agent who 
mailed it to the company. Before it reached the company, the insured died, 
and it was insisted that the agreement was incomplete and the policy still in 
force. The court held against this contention, and based its decision upon the 
fact that the company had made an offer to the insured which he accepted 
before his death, and applied the general rule that an acceptance of an offer 
by letter becomes effective from the mailing of the letter. That case is not 
in point. 

[7] The chancellor and the Court of Appeals further held that complainant, 
aiter the death of insured, assigned said policy to the bank for a valuable con- 
sideration, and that said assignment was free from fraud, suppression of material 
facts, or overpersuasion. While we are bound by the concurrent finding as to 
«ny controverted facts, we are not bound by the conclusions of law which the 
courts announced with respect to such facts. 

The insured was buried on the morning of October 18. Early in the after- 
noon of that day complainant came to the bank for the purpose of procuring 
Dodson to qualify as administrator of his daughter, which he did. As they were 
leaving the bank, Lockmiller requested complainant to return to the bank when 
he had concluded his business at the courthouse. Upon complainant’s return, the 
following occurred, according to the testimony of Lockmiller: 

“Q. 58. Now state briefly, Mr. Lockmiller, what took place in the Directors 
Room on this occasion—before doing so, state whether any one was in the 
Directors Room except you and Mr. Hutsell? 

“A. There was no one in the Directors Room except Mr. Hutsell and myself. 
We went in the Directors Room and sat down. I said, ‘Ernest, I judge you feel 
vou have had trouble enough, and you have, but you might as well know it now 
as later, Lillian is short in her books. I regret very much to convey this infor- 
imation to you;’ and he said, ‘How much; and I said, ‘I don’t know, she told me 
one amount and she told Mr. Dodson one amount, and she names another 
amount in a letter.’ 

“Q. 59. What further was said regarding her shortage? 

“A. Well, he said, ‘Now I want to pay every cent she owes, I don’t want 
anything said about this, let’s above all things keep it quiet,’ and I said, ‘Ernest, 
we are not going to divulge it, 1f it gets out it will get out through you or your 
family, we are not going to divulge it.’ I said, ‘Ernest, she has an insurance 
policy here, made to you as beneficiary, I want you to sign over your right and 
interest, whatever they be, to the Citizens’ National Bank to protect them 
against any shortage through oversight or intent.’ He said, ‘I will be very glad 
to do it,’ and I went and got the policy, took it in the Directors Room and 
read to him what I had written on that policy, and he gladly signed it, and I 
called a witness in to witness the signature.” 

Dodson testified that, when complainant came out of the directors’ room, he 
said to him: “How much will this amount to?’ I says, ‘I don’t know, we will 
have to have an audit made.’ He says, ‘It will not amount to very much, will 
it?’ I says, ‘I don't know.” 

As a matter of fact, at the time these inquiries were made by complainant, 
Dodson and Lockmiller had received and read the letter of insured in which 
she admitted her shortage to be $24,000, which largely exceeded the value of 
the policy, and they had every reason to believe that the shortage was at least 
as much as was stated in the letter. This fact was not disclosed to complainant 
until after he had executed a receipt for and indorsed the check for said insurance 
to the bank some eight days later. The assignment is as follows: 
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“As beneficiary of the within policy No. 83610, I herewith transfer all my 
right, title, and interest in the above numbered policy to the Citizens’ National 
Bank, Athens, Tennessee, McMinn County, to protect them against any shortage 
in the books or accounts of bank through any error or intent of Lillian Hutsell, 
deceased.’ 

Complainant testified that Dodson and Lockmiller stated to him that all his 
daughter owed the bank was the $675 note (referred to in the letter), which he 
agreed to pay; that he affixed his name to the assignment without reading it, 
assuming that he was only doing what was necessary to enable the bank to 
collect the policy for him as it had agreed to do. 

The check from the insurer was received on October 25, 1929, and was 
indorsed by the complainant on the 26th, at which time the bank issued to him 
the following receipt: 

“Received of Ernest Oland Hutsell check for $10,000, received by him from 
Volunteer State Life Insurance Co. in payment of policy for like amount on life 
of Lillian Hutsell, deceased. This is delivered to said bank to protect them 
against any shortage by said Miss Lillian Hutsell. After books are checked and 
amount ascertained any money of said $10,000 left after taking care of said 
mentioned shortage shall be returned to Ernest Oland Hutsell. 

“Citizens’ National Bank 
“By G. F. Lockmiller, President.” 

Complainant testified that he indorsed the check as requested, thinking the 
tund would be credited to his account; that he put the above receipt in his pocket 
without reading it, thinking it was a deposit slip. A few minutes after leaving 
the bank he pulled the receipt out of his pocket, and was advised as to its con- 
tents. He then consulted counsel, returned to the bank, and demanded the 
check, which was declined. This is denied by the two officials named herein, 
but they admitted that insured returned shortly and asked the name of the bank 
m which said check was drawn, and that they told him they did not remember. 
They also admitted that they did not divulge to complainant the contents of 
said letter until after said check had been indorsed and delivered to the bank. 
The bill herein was filed that evening, and the payment of the check stopped. 
Later, by agreement, the bank was permitted to collect same upon the execution 
of an indemnity bond, which was furnished with the United States Fidelity & 
Guaranty Company as surety. 

18] We are of the opinion that it was the duty of the bank to disclose to 
complainant the contents of said letter. The complainant did not owe the bank 
any sum, and was in nowise bound to it for the defalcation of his daughter. 
The questions which he asked these officials indicated that he had in mind a 
shortage that would only absorb a part of the insurance. When the inquiries 
were made as to the shortage. these officials should have disclosed the statement 
of the insured with respect thereto. Had the bank disclosed the letter of insured 
admitting a shortage largely in excess of the insurance, we cannot say that 
complainant would have assigned said policy to the bank. The bank should 
have divulged all of the facts to complainant, and its failure to do so constituted 
fraud in law. The assignment and receipt were so worded as to carry an infer- 
ence that the insurance exceeded the shortage, while at the time the draftsman 
knew, or at last had reason to believe, that the reverse was true. 

In 50 Corpus Juris, pp. 55, 56, it is said: 


“Subject to the rules relating to concealment as fraud generally, particularly 
as a ground for avoiding a contract, it is a well settled rule that, if, at the time 
a contract of suretyship is executed, the obligee conceals or withholds from 
the surety material facts affecting the risk, which are within his knowledge and 
which it is his duty to disclose, whereby the surety is induced to execute the 
contract, it constitutes such fraud as will entitle the surety to avoid his contract; 
especially where the obligation of suretyship is entered into at the request of 
the person to whom the security is given. This rule applies, even though the 
undue concealmemnt is not willful or intentional, nor made with a view to any 
advantage to the creditor or obligee, provided it operates to the prejudice of 
the surety; and has been held to apply, although the suretyship contract js 
made upon a sufficient consideration.” 

In 12 Ruling Case Law, p. 307, it is said: 
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“Though generally mere silence does not amount to fraud, there,are times 
and occasions when it becomes the duty of a person to speak, in order that the 
party he is dealing with may be placed on an equal footing with him; and when 
a failure to state a fact is equivalent to a fraudulent concealment, and amounts 
to fraud equally with an affirmative falsehood.” 

And on page 309, it is said: “Where one responds to an inquiry it is his duty 
to impart correct information, and he is guilty of fraud if he denies all knowledge 
ot a fact which he knows to exist, or if he gives equivocal, evasive, or misleading 
answers calculated to convey a false impression, even though literally true 
far as they go, or if he fails to disclose the whole truth.” 

The conclusions announced herein are predicated upon the facts as found 
by the chancellor and the Court of Appeals. In other words, treating the testi- 
mony of the two bank officials as true, we think their failure to inform com- 
plainant as to the amount of the shortage, as set forth in the letter of Miss 
Hutsell, constituted constructive fraud, or fraud in law, that would entitle com- 
plainant to a decree. Miss Hutsell was the bookkeeper, and knew better than 
any other person the amount of the shortage. Complainant had implicit con- 
fidence in his daughter, and a disclosure to him of the contents of said letter 
would have convinced him that the entire proceeds of the policy would be inade- 
quate to cover her defalcation, and that .an assignment of the policy to the bank 
would amount to a surrender of all interest therein. 

There is no material variance between the pleadings and the proof so far as 
complainant is concerned, and the prayer of the bill is consistent with the 
sheory upon which a recovery is asked. 

[9, 10] It is contended that complainant should not have a decree because he 
failed to allege in his bill that the suppression of said letter until after he had 
indorsed and delivered the draft to defendant constituted a constructive fraud. 
The bill alleges that defendant did not advise him of the shortage of $24,000 
until he had indorsed and delivered the draft to it. The answer admits the 
receipt of Miss Hutsell’s ietter the morning after her death and before it had 
any transactions with her father. Complainant is entitled to the benefit of any 
admissions contained in the answer. From these pleadings it appears that the 
bank had notice of a defalcation amounting to $24,000, which it did not disclose 
to complainant, notwithstanding his inquiry with respect thereto, until after his 
assignment of the policy and indorsement of the check had been obtained. As 
to whether these facts, which are not controverted, constitute fraud, is a question 
of law. The bill charges generally that complainant was in a distressed state 
of mind, was ignorant, had implicit confidence in the bank officials, agreed to 
pay a $675 note and a small overdraft in his daughter's account, but had no 
‘ntention of assigning his entire interest in said policy, and that he was over- 
reached in the matter. -The bill was drawn hurriedly in order to stop the pay- 
inent of the draft, and the facts were not detailed with particularity. Upon the 
fling of the answer much proof was taken. 


as 


{11, 12] The question of withholding from complainant the amount ot 
shortage divulged in Miss Hutsell’s letter was made an issue, and was explained 
by the bank officials, their position being that, in stating to complainant that 
they did not know the amount of the shortage, they were telling the truth, and 
considered it unnecessary to exhibit said letter to complainant. All of the facts 
connected with the transaction were developed in minute detail, and the defend- 
ant was neither misled nor surprised in any manner. The chancellor, in a very 
elaborate opinion, treated this question as one of the leading issues in the cause, 
and dealt with it specifically, both as to law and fact. The Court of Appeals 
also considered the question, and in neither court was the insufficiency of the 
pleadings to raise this issue suggested nor dealt with. The defendant has filed 
no petition for certirari, and cannot therefore challenge the sufficiency of the 
pleadings in this court. But, even had it done so, the rule announced in the fifth 
syllabus in Bartee v. Tompkins, 4 Sneed (36 Tenn.) 623, would entitle complain- 
ant to the relief sought. That rule is as follows: 

“As a rule of practice, the Chancellor should grant no relief upon any matter 
which does not appear distinctly in either the bill or answer. But where a bill 
contained a prayer for general relief, and rested the complainant’s claim thereto 
upon a prominent ground which was not maintained in the proof, and it appeared 
that the bill and the answer contained a full and distinct history of the trans- 
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ections in controversy between the parties, which upon the hearing disclosed 
other grounds of equitable relief, the Court should proceed to adjust the equities 
between the parties as if such grounds had been specifically relied on.” 

The question as to whether this assignment was supported by a valuable 
consideration is one that is not free from doubt, but which we find unnecessary 
to determine, in view of our conclusions heretofore announced. 

There is a suggestion in the brief of defendant that the funds of the bank 
were used in paying the premiums on said policy. Neither of the other -courts 

) held, and, as previously stated, defendant has filed no petition for certiorari. 

Miss Hutsell was bonded in the sum of $5,000, which, of course, was wholly 
nadequate to cover her shortage. While it is unfortunate that the bank must 
sustain such a large loss on account of the wrongs committed by this trusted 
employee, we are unable to sustain its claim to the entire proceeds of the policy. 

The writ of ¢ertiorari having heretofore been granted and argument heard, 
it follows that the decree of the Court of Appeals will be reversed and a decree 
entered in this court in favor of complainant for the $10,000 collected on the 
policy, less the note of $675, with interest, and the overdraft of $295. 

This case is a difficult one, and the claim of the bank is not without equity. 
But, from a careful consideration of the evidence, we cannot escape the con- 
clusion that the complainant did not freely and with full knowledge of all the 
facts known by the bank's officers assign to the bank his entire interest in this 
policy. The bank will not be charged with any interest on the proceeds from 
the policy, and will not be allowed any interest on the item of overdraft. The 
costs will be divided equally. 


NATIONAL LIFE & ACCIDENT INS. CO. vy. YATES et al. 
Court of Appeals of Tennessee, Western Section. March 24, 1933. 
Affirmed by Supreme Court Oct. 1933. 
64 Southwestern Reporter (2d) 524. 
2. INSURANCE. 
Evidence held sufficient to make issue for jury in interpleader suit whether 

beneficiary conspired with another to kill insured, and verdict denying beneficiary’s 
recovery of life insurance was justified. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Appeal from Chancery Court, Shelby County; M. C. Ketchum, Chancellor. 

Interpleader suit by the National Life & Accident Insurance Company against 
Ethel Yates and Lillie Yates, administratrix of Autry Yates, intervening petitioner. 
From * a for intervening petitioner, defendant Ethel Yates appeals. 

Affirmed. 

Exby, Moriarty & Pierce, of Memphis, for appellant. 

Chandler, Shepherd & Owen, of Memphis, for appellee. 

SENTER, Judge. 


_This litigation involves the proceeds of two policies of life insurance aggre- 
gating the sum of $664, issued by complainant, National Life & Accident Insurance 
Company, on the life of Autry Yates, and payable to Ethel Yates, who was desig- 
nated as the wife of Autry Yates. Upon the death of Autry Yates, his mother, 
Lillie Yates, qualified as the administratrix of his estate, and as such admin- 
istratrix made claim to the proceeds of the policy, as did also Ethel Yates, 
the named beneficiary. Because of the conflict between the respective claim- 
ants, the National Life & Accident Insurance Company filed its bill of inter- 
pleader in the chancery court of Shelby county. Whereupon Lillie Yates, as the 
administratrix, filed an intervening petition, and Ethel Yates, the named bene- 
helary, answered the bill and petition, and each claimed to be entitled to receive 
the proceeds of the two policies. 

_ The mother, the administratrix, by her petition and answer, alleged that Ethel 
Yates was not the lawful wife of Autry Yates; that she had never been married 
to Autry Yates; that she lived illicitly with Autry: Yates for several years; and 
that she had a living husband from whom she had not been divorced. She alleged 
that Ethel Yates became enamored of one Alfred Knowlton, and began a series of 
clandestine and illicit assignations with him; that, after she had succeeded in 
eitecting insurance on the life of the said Autry Yates, she and the said Alfred 
nowlton conspired together to kill the said Autry Yates; and that, in pursuance 
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of said design, the said Ethel and Knowlton, while together in an automobile 
waylaid the said Autry Yates; and that said Knowlton, in keeping with said plan 
and conspiracy, shot and fatally wounded the said Autry Yates. 

_ Ethel Yates answered the intervening petition, and denied the material allega- 
tions. 

The cause was heard before the chancellor and a jury. There was but one issue 
of fact submitted to the jury, viz.: “Did Ethel Hoosman, also known as Ethe} 
Yates, conspire with one Alfred Knowlton to kill the said Autry Yates?” To this 
issue the jury answered, “Yes.” 

There was a motion for a new trial by Ethel Yates to set aside the findings of 
the jury and to grant to her a new trial on the issues submitted to the jury, which 
motion was by the court overruled and disallowed, and a decree rendered in favor 
of Lillie Yates, administratrix of the estate of Autry Yates, entitling her to the 
proceeds of the two policies of insurance. 7nd directing that the proceeds of same 
which had previously been paid into court be paid over to said Lillie Yates, less 
the sum of $35 allowed and ordered paid out of said fund to the solicitors of the 
National Life & Accident Insurance Company. 

From this decree the defendant, Ethel Yates. prayed and was granted-an ap- 
peal to this court, and has assigned six errors. By the first assignment it is said 
that there is no evidence to support the verdict. By the second assignment it is 
said that the verdict is against the weight and preponderance of the evidence. The 
third assignment is directed to the action of the court in refusing to grant ap- 
pellant’s motion for a directed verdict. The fourth assignment is directed to the 
action of the court in refusing to permit Ethel Yates to testify on certain subjects. 
This assignment cannot be considered because it does not comply with the rules of 
this court, and it does not seem to be insisted upon by appellant in her brief. The 
fifth assignment charges error by the court in a portion of the charge to the jury. 
The sixth assignment is directed to the action of the court in refusing to give in 
charge to the jury the special request No. 1 tendered by appellant. 

[1] The second assignment of error cannot be considered by this court on ap- 
peal because this court will not weigh the evidence to determine the preponderance. 
The first and third assignments will be considered together. Bvyv these assignments 
it is contended that there was no material evidence to be submitted to the jury, and 
no evidence to support the verdict of the jury. 

It appears from the record that appellant had been living illicitly with Autry 
Yates for some time, and he held her out to the public as his wife, and lived with 
her in the home of his mother, claiming to be married to her. He took the two 
policies of life insurance upon his life, and named Ethel Yates as the beneficiary 
and as his wife. It appears that Ethel, while living with Autry Yates, began meet- 
ing Alfred Knowlton secretly and clandestinely, secretly calling him over the tele- 
phone, and was frequently in his company. Shortly before his death, Autry left 
Memphis to work in Nashville. Tenn. He was a brick mason. He was exnected 
back home in a few days. Ethel knew of his intention to return to Memphis 
within a few davs. By the evidence of several witnesses it was shown that on the 
night of the killing Knowlton took Ethel in his automobile to her sister’s house in 
Memphis. When she and Knowlton arrived there, according to her evidence, she 
found Autry’s car at the door. There is evidence in the record that Knowlton, 
with Ethel in the car with him, was pursuing or chasing Autry Yates, that Yates’ 
car was in advance or the front, and that Knowlton crowded him to the side of 
the street, and shot him, fatally wounding him. Ethel claims to have gotten out 
of the automobile some several blocks before the shooting occurred, but the decided 
weight of the evidence is that she was in the automobile with Knowlton sitting 
by his side at the time Knowlton crowded Yates to the side of the street and shot 
him. There is evidence by an eyewitness that the woman in the car with Knowlton 
leaned back so that Knowlton could shoot in front of her. Another significant fact 
is that, after Yates had been taken to the hospital, Ethel went to the home of his 
mother and did not mention the shooting, and, when shortly thereafter, the mother 
was notified, Ethel and Yates’ mother went to the hospital, and, when the mother 
was inquiring of her son who shot him and why, he replied, in the the presence of 
Ethel, that Knowlton had shot him and that Ethel knew all about it, and asked 
that she be taken from the room, saying that he never wanted to see her again. 
She made no reply and no denial at that time. 
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It is the contention of appellant that the mere presence of one at the scene 
of the crime does not constitute any evidence of a conspiracy, and numerous cases, 
both state and federal, are cited in support of that proposition. We suppose all 
authority is in accord with the general statement that the mere presence of one 
accused of a conspiracy to commit an assault is insufficient to sustain a conviction. 
There must be facts or circumstances tending to show that there was a preconcerted 
plan or design to committ the assault. Autry v. Coffman, 6 Cold. (46 Tenn.) 
310; Green v. U. S. (C. C. A.) 8 F.(2d) 140, 141; Haning v. U. S. (C. C A.) 
21 F.(2d) 508; Stafford et al. v. U. S. (C. C. A.) 300 F. 537; State v. King, 104 
lowa, 727,74 N W. 691. 

[2-4] However, when we consider all the facts and circumstances as disclosed 
by the record, it cannot be said that appellant was merely present, and in no way 
encouraging the assault. We think that there is some evidence to warrant the con- 
clusion that appellant had become tired of Yates, and suggested that he take out 
insurance on his life, naming her as beneficiary, and that she was then carrying 
on an affair with Knowlton, and that she had become greatly enamored with 
Knowlton. She was seeing him secretly and clandestinely. There is some evidence 
that she was somewhat jealous. She knew when Yates was returning from Nash- 
ville. She had been out with Knowlton the night before.. She also arranged for 
him to meet her on the night of the killing, and by prearrangement was with 
Knowlton on the night of the killing, and in his automobile. There is evidence that 
Knowlton was pursuing Yates in his automobile, and that he crowded Yates into 
che gutter. There is evidence that appellant was in the automobile with Knowlton 
all the time he was engaged in the chase, and in the car with Knowlton at the 
time Knowlton fired the fatal shot. She made no outcry af the time, and did not 
give Yates any warning. There is evidence that just before Knowlton fired she 
leaned back in the car, and that Yates fired the pistol from in front of her. She 
inade no effort to prevent him from shooting. When we consider the relation 
that existed between the parties, and the evident motive both she and Knowlton 
had in killing Yates, and all of the other facts and circumstances, we are con- 
strained to reach the conclusion that there is some evidence to support the verdict. 
li there is any material evidence to support a jury verdict, concurred in by the 
trial judge, it will not be disturbed by an appellate court. If there was any ma- 
terial evidence to support the verdict, it was not error to deny the motion for a 
directed verdict. 

It results that the first, second, third, and fourth assignments are overruled. 

[5] The fifth assignment challenges the following portion of the charge of the 
court to the jury on the subject of a conspiracy:: 

“So, in this case, I charge you that it is not required that Lillie Yates shall 
prove the existence of a conspiracy to kill Autry Yates by direct and positive 
proof, or that those who are alleged to have conspired together actually agreed in 
terms to commit the unlawful act, but it is sufficient to prove it by circumstantial 
evidence, and if you believe from all the facts and circumstances proven in the 
case that the said Ethel Yates and Alfred Knowlton did conspire together to bring 
sn death of Autry Yates, then, it will be your duty to answer this issue, 

es. 
_ The criticism made by appellant of the above portion of the charge is that it 
is not required that Lillie Yates prove that those who are alleged to have conspired 
together actually agreed in terms to commit the unlawful act. This contention is 
evidently predicated upon the language of the court that it ‘is not required that Lillie 
Yates shall prove the existence of the conspiracy to kill Autry Yates by direct 
and positive proof, or that those who are alleged to have conspired together actually 
agreed in terms to commit the unlawful act,” but it is to be observed that the court 
immediately follows that language by the statement, “but it is sufficient to prove 
it by circumstantial evidence.” This is the clear meaning of the charge. The 
court had already defined the word “conspire” in the charge immediately preceding 
the portion complained of and in which he stated to the jury: “It is proper in this 
connection that I should define for you the meaning of the word ‘conspire’ in this 
connection. The word has here its usual and natural meaning. It is simply to 
enter into a conspiracy or combination or agreement between two or more persons 
to accomplish by concerted action a criminal or unlawful purpose.” The court 
then charged the jury that such a conspiracy could be proved either by direct 








616 The Insurance Law Journal, Vol. 82 [Mar., 1934 





evidence or circumstantial evidence. When taken as a whole, we think the court 
fairly and correctly charged the law on the subject. 

[6] The special request tendered by the defendant and refused by the trial 
judge was sufficiently covered by the general charge, and the general charge was a 
more accurate statement of the law on the subject than was the special request 
tendered. 

It follows that we find no error, and the decree of the chancellor is accord- 


ingly affirmed. The appeal is on the pauper’s oath, and appellant will pay the cost of 
this appeal. 


Heiskell and Anderson, JJ., concur. 











REPUBLIC LIFE INS. CO. v. PASTORE. No. 2892. 
Court of Civil Appeals of Texas. El Paso. Oct. 19, 1933. 
Rehearing Denied Novy. 2, 1933. 
63 Southwestern Reporter (2d) 1039. 
1. INSURANCE. 

Circular letter of reinsurer, which contracted with receiver of insurer to 
reinsure policyholders, /jield to have reasonably conveyed to insured that he would 
have full protection to face value of his endowment policy on payment of sum 
specified, so that insurer’s acceptance of payment made insurance contract 
enforceable against reinsurer, notwithstanding letter referred to optional plans 
of insurance to be offered policyholders. 

(For other cases, see Insurance, Dec. Dig. § 678.) 

2. INSURANCE. , 

Where contract of reinsurance is made directly for benefit of insurer’s 
policyholders, or reinsurer agrees to perform insurer’s contract of insurance, 
on policyholder's assent, reinsurer becomes directly liable to policyholder. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Suit by Pauline Pastore against the Republic Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Sanford & Sanford, of Waco, for appellant. 

Fryer & Cunningham, of El Paso, for appellee. 

WALTHALL, Justice. 

We will designate the parties as plaintiff and defendant as in their pleadings 
and briefs. 

Plaintiff, Pauline Pastore, a femme sole, in her individual capacity and as 
independent executrix of the estate of her deceased husband, Joe Pastore, 
brought this suit against defendant, Republic Life Insurance Company, a private 
life insurance corporation, incorporated under the laws of this state, to recover 
on a life insurance policy issued by the Two-Republics Life Insurance Company 
in favor of Joe Pastore on the 23d day of September, 1932, plaintiff being the 
beneficiary in said policy, the consideration for said policy being the sum ot 
$112.31, paid annually for a period of ten consecutive years. $ 

Thereafter the Two-Republics Life Insurance Company was taken over by 
the Mississippi Valley Life Insurance Company and all liabilities under said 
policy were assumed by said company. ; 

Plaintiff then, in substance and at length, alleged by pleas and alternative 
pleas and trial amendment to her cause of action to the effect that on or about 
the 16th day of May, 1932, defendant, Republic Life Insurance Company, in con- 
sideration of the payment of premiums and other charges, reinsured Joe Pastore 
under said Two-Republics Life Insurance Company policy and thereby adopted 
said policy as its own, and that @efendant assumed all liabilities under said policy, 
and that said Joe Pastore accepted said reinsurance and assumption of said 
liabilities, and that by reason of which defendant became obligated to pay the 
amount of said policy upon the death of said Joe Pastore; plaintiff alleged that 
Joe Pastore died on or about the 18th day of August, 1932; that up to and at the 
time of his death all premiums had been paid to the full end of the policy period, 
end all conditions and provisions of said policy had been complied with and 
performed; that plaintiff gave defendant due notice of the death of Joe Pastore 
and demanded payment of said policy, which defendant refused to pay. Plain- 
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tiff also sues for attorney's fees and the statutory penalty. Plaintiff in her 
alternative plea alleged that if she be mistaken in her statement that plaintiff 
assumed liability under said policy, then she alleges that in consideration of 
payment of $95. 70 defendant insured the life of Joe Pastore in the sum of $1,000 
and that said contract was evidenced by correspondence advising Joe Pastore 
that he was a policyholder in appellant company. 

Defendant answered by general denial, and by special answer to the effect 
that on May 18, 1932, it entered into a contract of reinsurance with the receiver 
of the Mississippi Valley Life Insurance Company under the terms stated in the 
answer; that defendant reinsured policy No. 8522 held by Joe Pastore in accord- 
ance with the terms of said reinsurance contract, stating said terms of said 
reinsurance contract; defendant denied that it had entered into any contract of 
reinsurance of said policy with Joe Pastore or had assumed any liability to Joe 
Pastore of any insurance on said policy; that a mistake was made in receiving 
£95.70 from Joe Pastore, and that thereafter and before his death said mistake 
was corrected, and defendant offered to refund the alleged overpayment of $88.45 
and tendered same to plaintiff in its answer and denied any liability to defendant 
other than the return to plaintiff of the above amount. 

The case was tried to the court without a jury. The court made and filed 
nndings of fact and conclusions of law, and-based thereon entered judgment. 

The court’s findings and conclusions briefly reflect the issues tendered by 
the pleadings. They are as follows: 

“Findings of Fact. 

“On the 23rd day of September, 1922, the Two Republics Life Insurance Com- 
pany issued to Joe Pastore, an endowment policy in the sum of One Thousand 
Yollars ($1,000.00); the annual premium of One Hundred and Twelve Dollars and 
thirty-one cents ($112.31). These annual premiums were paid in accordance 
with the provisions of the policy up to and including the tenth year thereof. 
Joe Pastore died on the 15th day of August, 1932. The plaintiff, Pauline Pastore, 
is the beneficiary named in this policy. 

“While this policy was in full force and effect, the Mississippi Valley Life 
Insurance Company assumed liability thereon and took over the business of the 
Two Republics Life Insurance Company. The Mississippi Valley Life Insurance 
Company being in financial difficulties, the Circuit Court of the City of St. Louis, 
appointed Receivers for its assets, and Alvin S$. Keys was likewise appointed 
Receiver of its assets in the state of Illinois by the Circuit Court of Sangamon 
County, Illinois. On the 18th day of May, 1932, a contract was entered into 
between defendant, on one part, and the two sets of Receivers, acting under 
authority of the Circuit Court of Sangamon County, Illinois, on the other, the 
four paragraphs of said agreement deemed pertinent, are here set out: 

“|. Party of the first part agrees to assume as herein set out liability to 
insured and/or beneficiary on all policies known as ordinary life policies from 
and after noon central standard time May 16, 1932, issued by the Two Republics 
life Insurance Company or National Life Insurance Company of the Southwest 
and assumed by said Mississippi Valley Life Insurance Company, on which 
there are at said time no claims by death or dis ability and on which there is no 
default in premium prior to April 1, 1932, and on all ordinary life policies issued 
by said Mississippi Valley Life Insurance Company direct on which there are at 
said time no claims by death or disability and on which there is no default in 
premium prior to April 1, 1932. 

“2. Party of the first part shall be subrogated to the claims under all policies 
aginst the estate of Mississippi Valley Life Insurance Company on which the 
policy holders accept this assumption of insurance and may file a claim therefor 

1 the receivership in the Circuit Court of Sangamon County, Illinois, transferred 
pen the' Circuit Court of Madison County, Illinois, and in the Circuit Court of 
the City of St. Louis, Missouri, and shall apply any sums received under such 
claims to the benefit of any such policy holder in the form of reduction of the 
amount of lien hereinafter provided for against such policies. 

“3. As part of the consideration for this contract there shall be established 
and placed against each policy on which liability is assumed hereunder by 
party of the first part, a lien equal to 100% of the legal reserve thereon - the 
basis established and carried on the books and records of said Mississippi Valley 
Life Insurance Company, on the date to which premium has been paid to said 
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Mississippi Valley Life Insurance Company, plus mortality rate from May 16 
1932, to date such premium is paid, such hen to bear interest at the rate of 6¢, 
per annum compounded annually. Both lien and interest thereon shall be treated 
as a policy loan and shall be deducted from any payment made by party of the 
first part and from any settlement thereunder or from the value used to purchase 
any paid-up or continued insurance. 

“4. Party of the first part agrees that it will offer to the holder of any such 
policy term insurance at net cost to the extent of such ‘lien so that each such 
policy holder may be (by) carrying term insurance made available the full face of 
said policy in case of death.’ 

“Printed copies of this contract were sent to the various policy holders of 
the Mississippi Valley Life Insurance Company, and in due time, Joe Pastore 
received a copy thereof. 

“Shortly after the consummation of this contract a certificate signed by the 
Secretary and Vice-President of the defendant was sent to Joe Pastore, reciting 
that the defendant had assumed liability under policy T-8522, which was the 
policy number of the policy held by the said Pastore. 
recited to be in accordance with the contract aforesaid. 

“By circular letter dated June 4, 1932, addressed to Joe Pastore, the defend- 
ant apprised him that the premium on his policy was due June 15th, 1932, for 
ihe proportionate amount of an annual premium from May 16th, 1932, to the 
ext anniversary date of his policy. The amount of premium demanded was 
$95.70. This circular letter advised him that to continue his policy in force that 
the premium in that amount must be paid to the Republic Life Insurance Com- 
pany on or before June 15th, 1932. The circular letter refers to the contract 
aforesaid; in speaking of reinsurance. 

“‘*One plan will likely be that you will be allowed to apply for this low price 
insurance for the face amount of your present policy. Another plan will prob- 
ably be to allow you to apply for low price insurance to the extent of the lien 
against your present policy, and you may continue to pay premiums on your 
present policy and thus have protection for the full face amount of your present 
policy.’ 

“On June 14th, 1932, through his attorney, Pastore remitted the sum of 
$95.70 to the defendant. 

“On June 15th, the Secretary of the defendant acknowledged receipt of this 
sum of $95.70 and apprised Pastore that the next premium date would be Septem- 
ber 23, 1932, and that he might continue to pay on the same plan, annually, semi- 
annually, or quarterly, as he had done previously. At the time the payment was 
so received and accepted, the officers of the company had notice that Pastore 
had paid all premiums necessary to mature his policy. 

“On June 27, 1932, E. H. Banta, the Executive Vice-President of the defend- 
ant, wrote Pastore that the notice of the $95.70 premium was an error and that 
the notice should have been for $7.25, the latter sum being the actual mortality 
rate from the 16th of May, 1932, to the next premium date. Among other things 
the letter stated, ‘We have today applied $7.25 to your proportionate mortality 
rate, leaving a balance to your credit of $88.45. This amount, subject to your 
approval, has been applied as an advance premium, to be deducted from your 
next premium amount when due.’ This letter was received by Pastore. 

“The circular letter of June 4th, hereinbefore referred to, taken in connec- 
1ion with the prior dealings of the parties, and the surrounding circumstances, 
reasonably conveyed to Pastore that if he would pay said sum to the defendant 
he would have protection for the full face amount of his present policy. That 
his transmission or his remittance of $95.70 to the defendant and the acceptance 
thereof by them constituted a contract for such protection in accordance with 
the terms of the policy theretofore issued by the Two Republics Life Insurance 
Company. 

“Proof of death having been made in accordance with said policy, and the 
defendant having failed and refused to pay the amount due within the time 
required by law, plaintiff is therefore entitled to recover the twelve per cent. 


penalty and reasonable attorneys’ fees. A reasonable attorney’s fee would be 
the sum of $333.33 1/3." 


The assumption being 


“Supplemental Finding. 
“On June 22, 1932, the defendant mailed to the various former policy holders 
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in the Mississippi Valley Life Insurance Company, and to Joe Pastore, a circular 
i-tter, that they had mailed out numerous circulars to them and where policy 
jolders had received printed circulars which did not actually apply to their 
articular contracts, to disregard same. 

“On motion of the defendant at the time of its motion for a new trial herein, 
the court makes the following additional findings of fact: 

“That a portion of the circular letter of June 4, 1932, a portion of which is 

“ert in the findings of fact made by the court, is as follows, to-wit: 

‘In the meantime this Company is rapidly completing plans whereby it 
will tee to each policyholder who accepts reinsurance, low-price insurance to 
bring your oceeuetien back to the original amount of your policy. One plan will 
likely be that vou will be allowed to apply for this low-price insurance for the 
face amount of your present policy. Another plan will probably be to allow you 
to apply for low-price insurance to the extent of the lien against your present 
policy, and you may continue to pay premiums on your present policy and thus 
have protection tor the full face amount of your present policy. Should you 
iccept either of the above options the Republic Life Insurance Company would 
file all necessary claims for your equity with the Receivers of the Mississippi 
Valley Lite Insurance Company without cost to you. Just as soon as possible 

u will be furnished with full details. 

‘The payment of your premium at this time will in no way prohibit your 
acceptance of cither of the above plans at a later date, and in event you accept 
either of the above plans, proper credit on the low-price premium will be allowed 
jor any premium that you may now pay. Please bear in mind that Republic 
‘ite Insurance Company assumes no liability whatsoever under your policy 
unless we have your acceptance and premium on or before June 15, 1932.’ 

“(2) That the amount of the lien against Policy No. 8522, under the terms 
of the reinsurance contract between the Republic Life Insurance Company and 
the Receivers of the Mississippi Valley Life Insurance Company, of date May 
18, 1932, would be $1,000.00. 

“On motion of the plaintiff, the court makes this further finding of fact: 

“That the defendant filed with the Receivers of the Mississippi Valley Life 
insurance Company, claim for and on behalf of the plaintiff for her proportion- 
ate part of the assets accruing to the plaintiff under Policy No. 8522 in the 
Receivership of the Mississippi Valley Life Insurance Company.” 

“Conclusions of Law. 

“In order to constitute a contract it is only necessary that the parties thereto 
express to each other their assent thereto. It is this exchange of assent that is 
the gist and essence of a contract or agreement. 

“The letter of June 4th, reasonably conveyed to Joe Pastore that he would 
have full protection to the extent of the face value of the policy if he paid the 
sum of $95.70 to the defendant, and having accepted said proposition by the 
remittance thereof to the defendant, and defendant with notice of the facts, 
having accepted same, there was a policy of insurance in substantial terms the 
same as the old policy, #8522.” 

On the above findings and conclusions, the court entered judgment for plain- 
uff in the sum of $1, 000, together with 12 per cent. as penalty under the statute 
and $333.33 as attorney's fee, and interest from September 6, 1932, to date of 
judgment ($32.50); the court later entered an order modifying the former judg- 
ment by which it was provided that upon payment of the judgment by defendant 
all right and title had by plaintiff against the Mississippi Valley Life Insurance 
Company or the receivers thereof by reason of the said policy issued by the 
Two-Republics Life Insurance Company fo Joe Pastore, be vested in defendant 
and that defendant be subrogated to any and all rights asserted by plaintiff 
against the estate of the Mississippi Valley Life Insurance Company in the 
hands of its receivers. 

On the overruling of defendant's motion for a new trial, it: duly perfected 
this appeal. 

Opinion. 

aa int discusses this appeal under four propositions. 

{1, 2] No objection is made to the trial court’s findings of fact. The error 
— under the first proposition is to the court’s conclusion, under the facts 
tound, that defendant's offer reasonably conveyed to Pastore a present accept- 
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able offer of insurance to the extent of the face value of his policy upon payment 
of the stated consideration. Plaintiff's contention under this proposition jis, jp 
effect, that its offer for a stated consideration to assume liability on Pastore’s 
eT subject to the terms of a certain reinsurance contract of which Pastore 
had knowledge, which offer states that if accepted defendant would in the future 
make Pastore an offer of ivsurance. The trial court concluded that the letter of 
June 4th, stated in the findings of fact, reasonably conveyed to Pastore that he 
would have full protection to the extent of the full value of his policy if he 
paid the sum of $95.70 to defendant, and that having accepted said Proposition 
by the remittance thereof to defendant, and defendant, with notice of the facts 
naving accepted same, there was a policy of insurance in substantial terms the 
same as the old policy, No. 8522. 

Now defendant's answer recites that it entered into a contract of reinsurance 
with the receivers of the Mississippi Valley Life Insurance Company under the 
terms of which defendant agreed to reinsure the policyholders, including plain- 
tiff, upon the terms of its contract with said receivers. 

Plaintiff’s suit is not based on the contract of reinsurance between the 
receivers of the Mississippi Valley Life Insurance Company and defendant. 

Defendant's contract with the receivers to reinsure the policyholders of the 
Mississippi Valley Life Insurance Company is totally distinct and unconnected 
with the contract between the receivers and the reinsurer. It is not our purpose 
10 discuss the whole subject of reinsurance. We might say, however, if the 
contract of reinsurance is made directly for the: benefit of the policyholders of 
the Mississippi Valley Life Insurance Company or such reinsurance assumes and 
agrees to perform that company’s contract of insurance, as seems to be the 
question presented here, the reinsurer, defendant, by reason of such assumption 
or agreement, becomes directly lable to such policyholder. That is, by reason 
of such assumption or agreement, on the assent of such policyholder, the liability 
of the reinsurer is substituted for that of the original insurer. 

Defendant submits, however, that its offer to reinsure payment of plaintiff's 
policy does not show a concluded agreement by reason of some matters referred 
to in its circular letter of June 4, 1932, to the effect that defendant was then 
completing plans whereby it will offer policyholders accepting reinsurance a 
certain class of insurance, and, as soon as possible, policvholders would be 
furnished with full details. It seems to us that such matters could have no appli- 
cation to plaintiff's policy where the premiums had all been paid to the end of 
the full ten-year period, and less than three months remained when the policy 
would mature. The plans suggested to be offered to policyholders, when offered, 
would be optional with the policyholder. 

We concur in plaintiff's counterproposition, and the trial court’s conclusion, 
that the defendant's letter of June 4th, reasonably conveyed to Pastore that he 
would have full protection to the extent of the face value of the policy if he 
paid to defendant the sum of $95.70 by the time indicated, and the payment of 
:uch sum as suggested was an acceptance by plaintiff of defendant's proposition, 
and such proposition and acceptance and payment constituted an enforceable 
contract of insurance. There is nothing in the record as we view it, in the 
nature of a condition precedent to the making of the contract. A simple pro- 
position, acceptance, and performance on the part of plaintiff. 

Appellee’s cross-assignment has been considered. We regard it as without 
merit and calling for no discussion. It is therefore overruled. 

Finding no reversible error, the case is affirmed. 


TAYLOR v. NATIONAL LIFE & ACCIDENT INS. CO. No. 4074. 
Court of Civil Appeals of Texas. Amarillo. Oct. 11, 1933. 
Rehearing Denied Nov. 8, 1933. 
63 Southwestern Reporter (2d) 1082. 
2. INSURANCE. 

Stipulations in life insurance policies that no suits should be brought there- 
under “after” two years from time right of action accrued held void as requiring 
that suits be filed within two years after such time, in violation of statute (Rev. 
St. 1925, art. 5545). 


“After” sometimes means “at the end of” or “as soon as” and, in com- 
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putation of time, is generally understood in sense of excluding day of date 

mentioned. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Appeal from Potter County Court; E. C. Nelson, Jr., Judge. 

Action by Ethel Taylor against the National Life & Accident Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed ad remanded. 

E. O. Northcutt, of Amarillo, for appellant. 

Madden, Adkins, Pipkin & Keffer, of Amarillo, for appellee. 

Haut, Chief Justice. 

The appellant filed this suit on March 17, 1931, to recover upon two life 
insurance policies issued to her husband, Albert Taylor, one in the sum of $80 and 
the other in the sum of $200. 

It is alleged that Albert Taylor died March 18, 1929. Plaintiff prayed for 
judgment for the full amount of both policies and that she recover the statutory 
penalty for nonpayment and $200 as attorney’s fees 

Appellee admits that the assured, Albert Taylor, died on March 18, 1929; that 
this suit was filed on March 17, 1931; that the petition was filed within two years 
from the death of the assured; and further admits that the plaintiff's 
cause of action upon each policy did not accrue until some time after the death 
of the assured. 

The record shows that no citation was ever issued until August 30, 1932, and 
was served upon the appellee on the 1st day of September, thereafter. 

The policy for $80 contains this limitation clause: “No suit shall be brought 
nor action commenced against this Company under this policy until sixty days 
after clam has become due nor after two years from the time when the right of 
action shall accrue.” 

The policy for $200 contains this limitation clause: “No suit shall be brought 
nor action commenced against this Company under this policy after two years 
from the time when the right of action shall accrue unless otherwise provided by 
the law of the state or the contract.” 

It is admitted that the policies were issued in Texas, and the sole question for 
decision is: Did the delay in issuing citation for more than a year after suit was 
filed result in barring the action? 

A jury was impaneled to try the case, and when the plaintiff had closed in the 
introduction of her testimony, the appellee moved the court to direct a verdict in 
its favor upon the issue of limitation. The court granted this motion, a verdict 
was returned in accordance with the peremptory instruction, and judgment was 
entered in favor of the insurance company, from which this appeal is prosecuted. 

The recitals in the court’s judgment show that the verdict was directed and 
the judgment entered in accordance therewith upon the sole ground that the court 
found as a matter of law that the cause of action was barred by reason of the 
delay in the issuance and service of citation. 

R. S. art. 5545 provides: “No person, firm, corporation, association or combina- 
tion of whatsoever kind shall enter into any stipulation, contract, or agreement, 
by reason whereof the time in which to sue thereon is limited to a shorter period 
than two years. And no stipulation, contract, or agreement for any such shorter 
limitation in which to sue shall ever be valid in this State.” 


\fter the death of Albert Taylor, the appellant carried his body to Greenville, 
Tex., where it was interred, and she returned to Amarillo within ten days there- 
after. The necessary notices of the death of Albert Taylor were given and proofs 
of death were made out in proper form and duly filed. Upon the failure of the 
company to pay, she employed Homer Calloway, an attorney, who filed this suit. 
Calloway did not testify. The appellant testified that she did not know what 
Calloway did toward getting out citation at the time the suit was filed; that after 
Calloway abandoned the case, she employed her present counsel, Mr. Northcutt, 
two or three months before the suit was tried; and that Mr. Northcutt had the 
citation issued and served upon the president of the board of insurance commis- 
sioners at Austin. She testified that she talked to Calloway several times about 
the trial, and that he promised to try the case as soon as the county judge (who 
was at that time in a hospital in Oklahoma) recovered from his illness and returned 
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to Amarillo; that she did not know citation had not been issued until her present 
counsel, Northcutt, so informed her. That service was had upon the appellee 
within two weeks after Northcutt was employed. 

The clerk of the court with whom the petition was filed did not testify. There 
is no evidence in the record which tends to explain the delay in issuing citation of 
from twelve to eighteen months from the time the cause of action accrued. 

[1] It will be noted that both of the limitation clauses provided that no suit 
shall be brought “after two years from the time when the right of action shall 
accrue.” The word “after” has been given to a variety of meanings and applica- 
tions by the courts (26 R. C. L. 744, § 18), and its meaning as used in the two 
clauses is not clear. The general rule is that the four-year statute of limitation 
applies to suits on insurance policies because they are contracts in writing under 
the provisions of article 5527, subd. 1. Simmons v. Western Indemnity Co. (Tex. 
Civ. App.) 210 S. W. 713; Commercial Standard Ins. Co. v. Lewallen (Tex. Civ. 
App.) 46 S.W.(2d) 355. 

(2, 3] Under the provisions of article 5545, the parties to a contract may limit 
the right to sue, provided the time is not shorter than two years from the accrual 
of the cause of action “After” sometimes means “at the end of,” “as soon as.” 
2 C. J. 395, which announces the rule that “in computation of time, the word ‘after’ 
is generally understood in the sense of excluding the day of the rate mentioned,” 
citing numerous authorities; Gore v. Hedges, 7 T. B. Mon. (Ky.) 520, holds that 
the phrases “for the space of one month after the return day” and “within one 
month from the return day,” are equivalent expressions. According to these 
authorities, the stipulation that no suit should be filed after two years from the 
time when the right of action accrues means that the suit must be brought before 
the expiration of two years from the time plaintiff had the right to sue, or, in 
other words, the suit must be filed within two years from the accrual of such right 
To prohibit the plaintiff from suit any time after two years from the date the right 
of action accrued necessarily requires the suit to be filed before the expiration of 
two years or within that period. So construing the stipulations, they conflict with 
the provisions of article 5545, quoted supra, and are therefore void. Fire Ass’n of 
oa v. Richards (Tex. Civ. App.) 179 S. W. 926; Hawkinson v. Order of 
U. Trav. of America (Tex. Civ. App.) 20 S.W.(2d) 101. The attempted con- 
trac a limitation being void, the plaintiff in this case had the right to file her suit 
at any time within four years from the time her right of action accrued. 

[4, 5] As pointed out by Hamilton, Justice, in Hannaman et al. v. Gordon (Tex. 
Com. App.) 261 S. W. 1006, 1007, the four-year statute provides that certain actions, 
including those hased upon written contracts, “Shall be commenced and prosecuted 
within four years,” further holding that the mere filing of the petition with the 
clerk and a failure to have citation issued within the period of limitation did not 
prevent the running of the statute. 

In the instant case the citations were issued and served before the expiration 
of four years from the accrual of plaintiff's cause of action upon each policy, and 
since the issuance and service of process constitutes the prosecution of the suit, it 
is immaterial that a period of more than one year elapsed between the filing of the 
petition and the issuance and service of citation, because, as stated, the process was 
served before the bar of the statute was complete. 

The judgment is therefore reversed, and the cause remanded. 


TEXAS PRUDENTIAL . CO. v. AUTHEMENT. NO. 9143. 
Court of Civil ao of Texas. San Antonio. 
Oct. 11, 1933. 
Rehearing Granted Nov. 1, 1933. 
64 Southwestern Reporter (2d) 391. 
1. INSURANCE. 
In suit to cancel life policy, finding that insured’s father never had consump- 
tion, as insured represented in application, held contrary to evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 


Evidence held to show that insured’s false statement in application that his 
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father never had consumption was material misrepresentation, requiring cancella- 
tion of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

On Motion for Rehearing 
3 APPEAL AND ERROR. 

Reviewing court reversing judgment refusing to cancel policy, because evidence 
clearly showed material misrepresentation by insured, was required to render 
iudgment for insurer (Rev. St. 1925, art. 1856). 

(For other cases, see Appeal and Error, Dec. Dig. § 1175[5].) 

Error from County Court at Law, No. 2, Bexar County; George G. Clifton, 
Judge 

Suit by the Texas Prudential Insurance Company against Theresa Authement, 
wherein defendant filed a cross-action. Judgment for defendant against plaintiff, 
and plaintiff brings error. 

Reversed and rendered. 

Templeton, Brooks, Napier & Brown, of San Antomo, for plaintiff in error. 

J. Bernays Lowrey and E. B. Simmons, both of San Antonio, for defendant 
in error. 

Murray, Justice. 

Plaintiff in error, Texas Prudential Insurance Company, brought this suit 
against the defendant in error, Theresa Authement, for the cancellation of a con- 
tract of insurance issued on the life of Louis Joseph Authement, under date of 
March 17, 1930, alleging material misrepresentations made to it in the application 
for the issuance of the policy, in stating in the application that neither of his 
parents nor any brother or sister had ever suffered from consumption, and that 
the applicant was then in good health, whereas, in fact, the applicant was then 
suffering from consumption; that consumption was a family disease, and his father 
had heen afflicted with that disease and had died as a result of it; that the death 
of the applicant, who was the assured under the policy of insurance, was caused 
by consumption. The plaintiff in error further alleges that those representations 
were false and material to the risk of insurance assumed by it in issuing the pol- 
icy, and that as soon as it learned of the falsity of those representations, it noti- 
fied the defendant in error that it would not be bound by the policy, which was 
canceled by reason of the false representations made in the application, and ten- 
dered a return of all premiums received by it under the policy. 

The defendant in error answered by way of general demurrer and general 
denial and special exceptions, and by way of cross-action asked for a recovery 
on the policy contract as of November 1, 1931, the date of the death of the assur- 
ed. 


{1, 2] The case was tried before a jury on special issues, in response to which 
it was found that the father of the assured never had consumption; that a rea- 
sonable attorney’s fee for the defendant’s attorneys was $150. Upon the verdict 
of the jury, judgment was entered in favor of the defendant in error against 
plaintiff in error for the amount of the policy with penalty, interest, and the at- 
torney’s fees. 

Plaintiff in error, Texas Prudential Insurance Company, sued out a writ of 
error from the judgment of the trial court, and the case is brought before this 
court on writ of error. 


The defendant in error has not favored us with a brief in this case, and the 
insurance company’s assignments of error are before us unanswered by defendant 
In error. 


We have carefully read the statement of facts and find that the findings of the 
jury are not supported by the evidence. Mrs. Theresa Authement, the beneficiary 
in the policy of insurance, and the mother of the assured, admitted in her testimony, 
that her son’s death was caused by tuberculosis. She also admitted that her hus- 
band, Louis Authement, and father of the assured, died from, tuberculosis as a 
result of the flu. The proof of death signed by Mrs. Theresa Authement stated 
that the father’s Louis Authement’s, death was caused by tuberculosis, and that 
the death of.the assured was caused by tubercular peritonitis—diarrhea. There was 
no evidence to the contrary. 
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In the application for the insurance the assured answered “No” to the follow- 
ing question: “Has either parent, * * * ever had * * * consumption * * * ?” 

It is clear that the assured’s father did die from consumption and that the 
finding of the jury was contrary to the evidence. It is also clear, in view of the 
fact that the assured himself died with tubercular peritonitis, that the false state- 
ment in the application to the effect that his father did not have consumption was a 
material misrepresentation by the assured. 

The judgment of the trial court is reversed and the cause remanded. 

On Motion for Rehearing. 

[3] Plaintiff in error has filed a motion insisting that it is the duty of this 
court to here render judgment in its favor. 

Under the provisions of art. 1856, Civ. Statutes, 1925, it is unquestionably our 
duty to here render judgment for plaintiff in error, unless it is necessary that some 
matter of fact be ascertained or the damage to be assessed or the matter to be 
decreed is uncertain. 

An examination of the record discloses that none of the above contingencies 
exist in this cause. It follows that this motion for a rehearing should be granted 
and that the former judgment entered herein remanding this cause be set aside and 
judgment here rendered that defendant in error take nothing by reason of this suit. 


PITT v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Appeals of Virginia. Nov. 16, 1933. 
171 Southeastern Reporter 488. 
1. INSURANCE. 


In action on life policy, plaintiff’s evidence and the policy held to make prima 
facie case for plaintiff. 

Plaintiff’s evidence showed that when policy was issued insured was in 
good health and regularly employed as teacher, that she worked every day 
including day she died, that she died suddenly of acute indigestion, that 
proof of her death was duly furnished, that all premiums had been paid, 
and that insurer refused to pay amount of policy and merely offered to 
return premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2. INSURANCE. 
Where plaintiff in action on life policy made prima facie case, burden of show- 
ing that some material provision of contract had been violated was on insurer. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 
6. INSURANCE. 


__ In action on life policy wherein insurer denied liability on ground insured had 
illness within two years before policy was issued, verdict for plaintiff held sup- 
ported by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error to Circuit Court of City of Portsmouth. 


\ction by Lillie Pitt, as administratrix of Alice B. Pitt, against the Metropoli- 
tan Life Insurance Company, Judgment for defendant, and plaintiff brings error. 

Reversed and rendered. 

\rcued before Holt, Epes, Hudgins, Gregory, Browning, and Chinn, JJ. 

\. A. Bangel and Martin Abraham, both of Portsmouth, for plaintiff in error. 


James M. Wolcott, W. L. Devany, Jr., and James N. Garrett, all of Norfolk, 
for defendant in error. 
Grecory, Justice.’ 


Lillie Pitt, as administratrix of Alice B. Pitt, instituted an action by notice of 
motion against the Metropolitan Life Insurance Company to recover upon a life 
insurance policy for the death of Alice B. Pitt. The case was tried by a jury and 
a verdict was found in favor of the plaintiff for $420, the full amount of the policy. 
The defendant moved to set it aside as being contrary to the law and the evidence, 
and without sufficient evidence to support it. The trial court sustained the motion, 


1By reason of circumstances over which the court had no control, it became necessary to 
reassign the task of preparing this opinion. This accounts for the delay in deciding the case. 
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set aside the verdict, and rendered judgment for the defendant insurance company. 
The action of the trial court in this regard is the sole assignment of error. 

The parties will be referred to in the position they occupied in the trial 
court; that is, as plaintiff and defendant, respectively. 

On October 6, 1930, the defendant issued and delivered a policy of life insur- 
ence upon the life of Alice B. Pitt. On July 9, 1931, she died suddenly of acute 
indigestion. A portion of the pertinent provision which is the foundation of the 
defendant's refusal to pay the amount of the policy is as follows: 

“li * * * the insured 4% * * within two years before the date hereof, (has) 
been attended by a physician for any serious disease or complaint, or, before said 
date, has had any pulmonary disease * * * unless such * * * medical attention or 
previous disease is specifically recited in the space for endorsements on page 
4in a waiver signed by the Secretary * * * then * * * this policy and the liability 
of the company, * * * in case of any claim under this policy, shall be limited to 
the return of premiums paid on the policy. * * *” 

There was not recited in the space for indorsements on page 4 any medical 
attention or previous disease of the insured, and consequently there was no 
waiver signed by the secretary. 

The defendant in its grounds of defense claimed that the insured was not in 
sound health when the policy was issued; that she had been, within two years, 
attended by a physician for a serious disease, to wit, lobular pneumonia and 
tuberculosis; that such medical attention was not specifically recited in the space 
tor indorsements on page + of the policy in a waiver signed by the secretary; 
and that the beneficiary knew that the insured had been treated by a physician 
for a serious disease or complaint, to wit, lobular pneumonia and _ tuberculosis, 
within two years before October 6, 1930, the date of the policy. 

At the trial of the case the plaintiff called upon the defendant to produce 
the policy which previously had been delivered to it and also to produce the 
written application the insured had signed and the written report of the medical 
examination which was inade for the benefht of the company, at the time the 
policy was written. The defendant produced the policy but failed to produce 
either the written application or the medical examiner's report. The attorney 
ior the defendant stated that no application and no medical examination was 
required before the issuance of the policy, but there is direct evidence in the 
record which conclusively shows that an application for the policy was made 
in Writing and signed by the insured. It also shows that a medical exmination 
oi the insured was had and a report of it made by a physician for the defendant. 
The evidence showing these facts is not denied or contradicted by any other 
evidence offered. The defendant contends that by the express terms of the 
policy it constituted the entire contract, and therefore the application and med- 
ical report are not any part of the contract. 

[1, 2] The evidence shows clearly and conclusively that when the policy 
was issued the insured was in good health and regularly employed as a school 
teacher; that she worked every day, including the day on which she died; that 
she died suddenly of acute indigestion; that proof of her death was duly furnished 
the defendant company; that all of the premiums due had been fully paid; that 
the defendant company refused to pay the amount of the policy but only offered 
to return the premiums paid. This evidence and the policy made a prima facie 
case for the plaintiff, and the burden of showing that some material provision 
of the contract had been violated was upon the defendant. In its grounds of 
defense it had claimed that the insured, within two years of the date of the 
policy, had been treated for pneumonia and tuberculosis; that these diseases were 
not specifically indorsed on the policy; and that the defendant company there- 
fore had not executed the waiver contemplated in the policy. It was also claimed 
that the beneficiary knew that the insured had these diseases. 

13] When the evidence is examined it will be found that there is no com- 
petent or admissible evidence in the record which establishes that the insured 
had, within two vears before the date of the policy, either pneumonia or tuber- 
culosis. It does not show that she had been treated for any serious disease or 
complaint. Her mother testified that in April, 1930, she (the insured) had been 
sick and attended by a physician, but that she was sick for only two weeks, 
suffering from nervousness and a “run down condition.” The mother expressly 
stated that the insured did not have pneumonia. The confusion begins when 
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we examine the testimony of the only other witness who testified. He was 
the physician who treated the insured and was placed upon the stand as a defend- 
ant’s witness. In a short time after he began to testify it was apparent that he 
was an adverse witness and counsel requested the privilege of cross-examining 
him. The court allowed the request and he was subjected to cross-examination 
by counsel for the defendant. The witness was asked what he treated the insured 
for when he called to see her on April 13, 1930, and he replied: 

“Well, she was a school teacher and she had been exposed in the country, and 
she came home and she was running a temperature.around about 102 and was 
suffering with pains through the chest, and I watched her for two or more days 
and I came to the conclusion, as I thought, pneumonia, but on further examinatior, 
and following the case up, why, I decided that she had only a deep cold and she 
was highly nervous and practically run down in health, and so I advised her 
mother to send her away somewhere that she might get rest and at the same time 
build herself up. Well, now, we have no place for our group for nervousness in 
sanatoriums so the Piedmont Sanatorium was the only place we could send her, 
Of course, we understand— 

“The Court: I can’t hear. 

“(Continuing.) The sanatorium was the only place we could send her and 
the mother sent her there, and she stayed there.” 

After the physician had given the foregoing answer describing her condition 
end stating that she did not have pneumonia, counsel for the defendant attempted 
to impeach the witness by showing a medical statement, in writing, which he 
had made and signed after the death of the insured and in which he had stated 
that he had treated the insured for pneumonia from April, 1930, to May 4, 1930, 
a period of some five weeks. This medical report was made for the defendant 
Later he was asked if that “is correct,” to which he replied, “Yes.” Of course, 
if it were true that he had treated her for pneumonia for five weeks, then his 
prior answer which has been set forth above is untrue. In other words, at one 
point he stated that she did not have pneumonia and at another he stated that 
she did. His written statement which was made after the death of the insured, 
ior the defendant, was admitted in evidence for the purpose of impeaching him 
and not for the purpose of proving the fact that she had pneumonia. Later 
counsel for the defendant introduced a letter written by the superintendent of 
the Piedmont Sanatorium to the witness and the court admitted the letter over 
the objection of the plaintiff and expressly told the jury that it was admitted 
“only for the purpose of affecting the credibility of the witness.” The letter 
follows: 

“Burkeville, Va., August 6, 1931. 
“Dr. A. C. Johnson, 806 County Street, Portsmouth, Virginia. 

“My dear Dr. Johnson: According to our records Alice Pitt of Portsmouth, 
Virginia, was admitted to this institution on May 5th, 1930, and was diagnosed 
as a moderately advanced case of pulmonary tuberculosis, both by physical and 
by X-ray examinations. Her sputum was also positive for tubercle bacilli. She 
was very nervous and for that reason she was allowed to return home and was 
discharged on July 4th, 1930. Her condition on discharge was unimproved. 

“Trusting that this is the information desired, I am 

“very truly yours, 
“{Signed| J. B. Woodson, M. D., 
“Supt. & Medical Director.” 

As stated, in order for the defendant insurance company to have escaped 
liability for the full amount of the policy, the burden of proof was upon it to 
show by a preponderance of the evidence that the insured, within two years ot 
the date of the policy, had pneumonia, or tuberculosis, or that she had been 
treated by a physician for a serious disease during that time, or that she was not 
n sound health when the policy was issued. The only evidence offered by the 
defendant was the testimony of the physician, who in one breath said she did 
not have pneumonia and in the next breath said that she did. Neither the 
report made by the doctor for the defendant after the death of the insured nor 
the letter we have above set out constituted any proof that she had either tuber- 
culosis or pneumonia. They were admitted solely for the purpose of impeach- 
ment and nothing else. 
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[4] The jurors being the judges of the credibility of the physician who 
testified and who contradicted himself upon the vital question in the case, doubt- 
less discarded his entire testimony, as they were justified in doing, and accepted 
the testimony of the plaintiff who had testified that the insured was in sound 
health when the policy was written, and that she had had neither pneumonia 
nor tuberculosis. 

[5] Another very significant feature of this cse is that while the uncon- 
‘radicted testimony shows clearly that the insured made a written application 
to the company for the policy and was examined by the medical examiner of 
the company before the policy was issued, yet when called upon to produce the 
application and the medical report the defendant company failed to produce 
either and did not explain its failure, though the local agents of the defendant, 
and through whose office the policy was written, were available as witnesses. 
ji no application or medical report had been made, they or some one of them 
could have testified to that effect. It having been established by the testimony 
of the plaintiff that the defendant company had taken from the insured a 
written application for the insurance, and that she had been examined by the 
medical examiner, and the defendant having failed to produce either when called 
upon to do so, a legal presumption arose in favor of the plaintiff that if they 
had been produced they would have been unfavorable to the defendant. 

liu Michie’s Digest of Virginia and West Virginia Reports, Vol. 8, p. 235, the 
general rule is stated thus: “If a party to an action has available competent proof 
to establish a fact necessary and material to his success, and fails to produce it, 
the legal presumption is that if produced the proof would not sustain his claim 
for ag ” This principle is supported by a long list of cases 

But the defendant takes the position that the application and medical report 
formed no part of the contract because the express provision in the policy pro- 
vided that it, alone, constituted the entire contract. This might be true in the 
absence of any question of waiver by the company of the particular provision 
in the policy regarding pneumonia and tuberculosis and that regarding the sound 
health of the insured at the time the policy was issued and the treatment within 
the two years for a serious disease. But if the application or medical report 
shows that the insured was treated for a serious disease within the two-year per- 
iod, or that she was not in sound health, or that she had had pneumonia or tuber- 
culosis and with such information the insurance company issued her the policy, 
then in an action on the policy the plaintiff might have taken the position that the 
company waived the pertinent provisions of the policy or that it would be estopp- 
ed to rely upon them. 

[6] Our conclusion is that the verdict was supported by the evidence and the 
trial court erroneously set it aside. We therefore will reinstate it and enter judg- 
ment thereon. 

Reversed. 


LEVAS v. METROPOLITAN LIFE INS. CO. et al. NO. 24687. 
Supreme Court of Washington. 
Nov. 17, 1933. 
26 Pacific Reporter (2d) 1032. 
1. INSURANCE. 

Evidence showed that insured intended to make “Mary Levas,” who was not 
related to insured who rented flat from her, the beneficiary in group life certifi- 
cate wherein beneficiary was designated as “Mary Demos,” a fictitious person. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Insured had right to name whomsoever he chose as beneficiary in group life 
certificate, by whatever name he chose, if no fraud was committed. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

3. INSURANCE. 

Beneficiary need not have insurable interest in life of insured, who himself 

takes out life policy. 


(For other cases, see Insurance, Dec. Dig. § 114). 
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Department 2. 

Appeal from Superior Court, King County; John §. Robenson, Judge pro tem 

Action by Mrs. Mary Levas against the Metropolitan Life Insurance Company, 
Nick Carras, as administrator of the estate of Vassilios Demopoulos, sometimes 
called William or Bill Demos, Demis, or Demas, and another. 
in favor of plaintiff, the administrator appeals. 

Affirmed. 

Ryan, Desmond & Ryan, Howard W. Sanders, and Stephen E. 
all of Seattle, for appellant. 

C. D. Liliopoulos, of Seattle, for rsepondent. 

GERAGHTY, Justice. 

This is an action brought by plaintiff, Mary Levas against the Metropolitan 
Life Insurance Company to recover the proceeds of a group insurance certificate 
issued by the insurance company to Bill Demos. The insurance company appeared 
in the action, tendered the proceeds of the certificate for deposit in the registry of 
the court, and requested an order bringing in as further defendants Mary Argy- 
ropoulos, a niece of the deceased, and Nick Carras, who had been appointed ad- 
ministrator of the estate of Demos. This was done, and the insurance company 
was dismissed. The action as between the remaining parties was tried to the 
court without a jury. At the conclusion of the trial, the court made findings of 
fact and conclusions of law favorable to the plaintiff, and judgment in accordance 
therewith was entered. Defendant Carras, as administrator, appeals. 

Demos, an unmarried man, was renting a flat from Mrs. Mary Levas, in 
Seattle. Mrs. Levas lived, with her husband and four children, at 151 Tenth Av- 
enue North. The flat rented from her by Demos was at 161 Tenth Avenue North. 
Notwithstanding some confusion in the testimony of Mrs. Levas as to the number 
of her residence, it is clear that the number here given is correct. Demos, being 
out of work, made some effort to secure a job with the Seattle Gas Company, 
but found the policy of the company was to employ only married men. Whether 
from friendship or from self-interest in having a paying tenant, Mrs. Levas took 
the matter of a job in hand, and went to see Morris G. Lane, who was in charge 
of employment for the gas company. She told him an appealing story as to how 
her husband, Bill Demos, was out of work, that they had several children, were 
practically out of food, and in dire need. Her appeal to Lane was effective. He 
told her to send her husband to the plant next day. Demos reported at the plant, 
and was assigned to work under Thomas Rock, a foreman. 


Later, Demos brought Mrs. Levas with him to call on Rock, the foreman, at 
his home, and introduced her as his wife. They called together on Mr. Rock at 
his home once, and Mrs. Levas called several times alone. She was introduced 
by Mr. Rock to his wife as Mrs. Demos. Rock testified that, in view of the 
company’s rule as to the employment of only married men, he assumed, when Mr. 
Lane sent Demos to work, that he was married. This impression was confirmed 
by meeting his supposed wife, under the circumstances mentioned. 

Demos commenced working for the company in June, 1928. In the course 
of the next year, the gas company became a subsidiary of the Central Public Ser- 
vice Corporation. This corporation carried group insurance for its employees in 
the Metropolitan Life Insurance Company, and on December 23, 1929, Demos made 
application for participation in this group insurance. His application blank was 
filled out by Rock, his foreman, who filled in the information given by Demos. 
Demos gave his status as a married man and his wife’s name Mary Demos, whom 
he named as beneficiary. He gave 151 Tenth Avenue North as the residence of 
the beneficiary. This, as we have said, was the number of the residence of Mrs. 
Levas. Following the execution of this application, a certificate for $2,000 was 
issued fo Demos. Mary Demos was named in the application as the wife and 
beneficiary ; in the certificate she is named the beneficiary, but is not designated as 
wife. Demos died December 13, 1931. 

The certificate of insurance contained this provision: “If there be no designated 
beneficiary at the time when any insurance shall be payable on account of the 
employee named on the first page hereof, then the proceeds shall be paid as follows: 
To the wife or husband, if living, of such employee; if not living, to the children 
of such employee who survive such employee, equally; if none survive, to the 


From a judgmeut 


Katopothis, 








Life] Levas v. Metropolitan Life Ins. Co. et al. 629 


father and the mother of such empfoyee equally, or to the survivor; if neither sur- 
vive such employee, to the estate of such employee.” . ; . 

Appellant takes the position that no beneficiary is named in the certificate, since 
there is no such person as Mary Demos; that the use of the name in the certificate 
is a mere fiction; and that, since Demos left no wife or children or father or 
mother, the proceeds of the policy belong to appellant as administrator. He argues 
that Demos was under no obligation to Mrs. Levas, and had no reason or induce- 
ment to confer a favor upon her; that he took the insurance under the belief that 
it was necessary to do so to hold his job; and that, having passed himself upon his 
employer as a married man, he named a fictitious wife to save appearances. 

[1, 2] It may be that he thought more of his job than of Mrs. Levas, and that 
he took insurance hecause he believed it would help him hold the job, but this only 
goes to the motive; it does not alter the fact. Demos did take out a policy of 
insurance and paid for it. He named as his beneficiary a Mary Demos, whom he 
¢alled his wife. No issue of fraud upon the company is involved. It has paid the 
money into court. The issue before the court is: Whom, if any one, did he intend 
as his beneficiary under the designation of Mary Demos? We think the finding of 
the lower court as to the identity of the beneficiary as the respondent is fully 
sustained by the evidence. The Mary Demos named in the certificate as beneficiary 
is identified as the supposed wife in the application. This supposed wife is identi- 
fied as Mary Levas by the address given in the application. Mary Levas was known 
as Mrs. Demos to Thomas Rock, the foreman who filled in the application for the 
insured, and to others connected with the gas company. The identification, so far 
as the certificate was concerned, of Mrs. Levas as the wife, Mary Demos, mentioned 
in the application, was as complete as if she had been present, at the signing of the 
application and Demos had said to Thomas Rock: “This is my wife, whom I want 
to make the beneficiary.” Demos had a right to name whomsoever he chose as 
beneficiary, by whatever name he chose to adopt, so long as in doing so no fraud 
was committed. 


[3] It is not necessary that the beneficiary have an insurable interest in the life 
of the insured. 

“It is the settled law of this country that a person has a right to insure his 
own life and have the money made payable to any person whom he may desire, 
whether such beneficiary has an insurable interest in his life or not.’ Mutual Ben. 
Life Ins. Co. v. Cummings, 66 Or. 272, 126 P. 982, 133 P. 1169, 1171, 47 L. R. A. 
(N. S.) 252, Ann. Cas. 1915B, 535. Quoting further from the same case: “It may 
have heen the insured’s duty to provide for his wife and child and to have made no 
provision for the woman with whom he lived illegally. “We do not doubt his duty 
in the premises, but this duty is of imperfect obligation, and this court has no power 
to make a contract for him or to change one he has made. By the contract which 
he made with the insurance company, the proceeds of the policy were to be paid, 
at his death, to the appellant, Evelyn M. Cummings. We have no power to decree 
that, when he stipulated that this money should be paid to Evelyn M., his wife, he 
meant that it should be paid to Sophia J., his wife. It is true that Evelyn M. was 
not his lawful wife, but she was his reputed wife and was generally so known. It 
is our duty to construe the policy so as to effectuate the intention of the insured 
and the company that issued the policy. It is morally certain that the parties to 
this contract intended that the proceeds of the policy should be paid to Evelyn M. 
and not to Sophia J.” 


_.. Lo the same effect is Metropolitan Life Ins. Co. v. Olsen, 81 N. H. 143, 123 A. 
9/6, 578, 32 A. L. R. 1472: 

“The application in each policy is upon a printed form supplied by the insurer 
and that for each policy contains the following, the words italicized being inserted 
with a pen: ‘Whom do you designate as beneficiary to receive proceeds in event of 
your death? (Print.) Florence Mavo. Relationship of proposed beneficiary. Wife. 
Age, 38, P. O. Address, 56 No. State St., Concord, N. H”’ 

“Florence Mayo was nat the wife of the assured at the time of the applications. 
She had heen married to one Olsen, from whom she secured a divorce in 1915. The 
assured had a wife, whom he married in 1908, but with whom he had not lived 
since 1910. Since 1910 the assured and Florence had lived together as husband and 
wife under a mutual agreement to marry when they could legally do so, and intro- 
duced each other to their friends as husband and wife. The only ground upon 
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which the insurer asks the cancellation of the policies is the statement in the appli- 
cation for each as to the relationship to the assured of the proposed beneffciary. The 
statement is descriptive of and tends to identify the person whom the assured 
wished made beneficiary. That he intended the proceeds on his death should be 
paid to Florence, then known in the community as his wife, is found to be the fact, 
For the purpose of description and identification the statement was true. Florence 
was known as the insured’s wife among their friends, and could be located by that 
term.” 


These two cases are quoted out of many to illustrate the principle of law 
involved. These cases differ from the one at bar, in that in them the supposed 
wives were living in unlawful cohabitation with the insured, but the issue involved— 
the establishment of the identity of the beneficiaries—was the same. We deem it 
unnecessary to lengthen this opinion by the citation of further authorities to like 
effect. 

The judgment will be affirmed. 


Beals, C. J., and Blake, Tolman, and Holcomb, JJ., concur. 
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FIRE 

COLEMAN FURNITURE CORPORATION vy. HOME INS. CO. OF 

NEW YORK. 
District Court, W. D. Virginia, at Roanoke. Jan. 31, 1933. 
On Motion to Set Aside Verdict April 6, 1933. 
4+ Federal Supplement 794. 

1. INSURANCE. 

Provision in sprinkler leakage policy that insured should maintain approved 
watchman, time clock, and water gong, held essential condition. ; 

The policy contained a clause stating that: “In consideration of the 
reduced rate at which this policy is written, it is expressly stipulated and 
made a condition of this policy that the insured shall maintain, in so far as 
it is under his control or supervision, approved watchman and clock and 
approved outside water motor gong, operated by a sprinkler alarm.” 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

2. INSURANCE. , - . 

Insurer’s rights under sprinkler leakage renewal policy, requiring insured to 
maintain approved watchman, held not affected by insurer’s knowledge of char- 
acter of watchman service during life of previous policy. 

(For other cases, see Insurance, Dec. Dig. § 389[8].) 

3. INSURANCE. ; 

Fact that underwriters’ association’s inspector allowed insured to maintain 
incomplete watchman service, not complying with condition in sprinkler leakage 
policy, did not preclude insurer from denying liability, where insured entirely 
discontinued such service without insurer’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

4. INSURANCE. 

Testimony that insured property was as well protected without as with watcli- 
man service held inadmissible in action on sprinkler leakage policy requiring 
approved watchman. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

On Motion to Set Aside Verdict. 

6. INSURANCE. 

Insurer promising to pay admitted loss, with full knowledge of breach of 
condition in policy, waives right to rely thereon, and is estopped to deny liability 
on such ground, if there was consideration for waiver or insured so far acted 
in reliance on insurer’s conduct that it would be inequitable to permit insurer to 
disavow its action. 

(For other cases, see Insurance, Dec. Dig. § 394.) 

7. INSURANCE. 

_ Insurer held not estopped to deny liability on sprinkler leakage policy because 
of alleged promise to pay loss in words, written on margin of post card, that 
insurer’s state agent, to whom card stated that matter had been referred, would 
issue draft in payment of loss. 

(For other cases, see Insurance, Dec. Dig. § 394.) 


At Law. Action by the Coleman Furniture Corporation against the Home 
Insurance Company of New York. 


Verdict for defendant directed, and motion to set it aside overruled. 
Order affirmed in —— F.(2d) ——. 


John S. Draper and John W. B. Deeds, of Pulaski, Va., and T. X. Parsons, 
of Roanoke, Va., for plaintiff. 


_ Alexander H. Sands, of Richmond, Va., and Howard C. Gilmer, of Pulaski, 
Va., for defendant. 

Paut, District Judge. 

[1] I am of opinion that the condition in the insurance policy providing that 
the insured ‘shall maintain an approved watchman, time clock, and water gong, 
and the maintenance of which is made a consideration of the issuance of the 
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policy, is an essential condition, compliance with which was necessary to the keep- 
ing of the policy in force. 

The clause in the policy referred to reads: “In consideration of the reduced 
rate at which this policy is written, it is expressly stipulated and made a condition 
of this policy that the insured shall maintain, in so far as it is under his control 
or supervision, approved watchman and clock and approved outside water motor 
gong, operated by a sprinkler alarm.” 

While the word “warranty” is not used, the very text of the provision is such 
as to indicate that it was regarded as an absolute condition which the insured 
undertook to perform throughout the life of the policy; and that upon his agree- 


ment to comply with this condition, the premium was fixed and the policy was 
issued. 


The fact that the terms “approved watchman,” “clock,” and “water gong” are 
not definite in setting forth exactly what the insured should do, does not, in my 
opinion, lessen the effect of the condition; but it only introduces a difficulty in, 
establishing what nature of service is understood by these terms. The condition 
to maintain the service is, I think, binding and absolute: but there is, of course, 
some latitude in arriving at the definition of what is meant by the terms. It must 
be conceded that a watchman service of some substantial nature was meant. 


[2] It is contended that the character of service maintained throughout the 
life of the policy was substantially that which had been maintained in previous 
years and during the life of other policies written by the defendant, and of which 
this policy was a renewal; that the defendant had knowledge of the character of 
the service then maintained; and that by its acquiescence in and implied approval 
of the character of service maintained throughout those previous years, the defend- 
ant, in substance, waived its right to insist on a more extensive service than has 
been maintained or was maintained to the time of the damage sued for. In other 
words, that during the life of the policy sued on, the defendant had no right to ex- 


pect any more extensive service than existed at the time the policy was written and 
of which it had full knowledge. 


Following principles laid down in the case of Lumber Underwriters v. Rife, 
in 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140, I think it must be held that the rights 
of the defendant under the policies issued in May and in September, 1931, and now 
sued on, are in no way affected by any knowledge which the defendant might have 
had as to the character of watchman service enforced during the life of the pre- 
vious policy. That case holds that each policy of insurance, although a renewal of 
others, is to be treated as a new policy, and that the insurer, by consenting to the 
existence of certain conditions with regard thereto while one policy of insurance 
was in force, does not thereby waive any of these rights upon a renewal of that 
policy, but has a right to expect full compliance with the terms of the new contract. 
It seems to me, therefore, that we cannot consider any knowledge by the defendant 
or any action taken by it, or lack of action, prior to the issuance of the policy sued 
on. The latter policy was a new contract, and the rights of the parties must be 
determined with relation to it and as to what was done after it became in force. 
It appears that at the time the policy sued on was issued, the plaintiff here main- 
tained a watchman service which included, so far as the storage building was con- 
cerned, regular visits to two of the watch stations in this building throughout the 
entire night, and as to the third of the stations in this building, visits for the first 
three hours of the night. It did not include any inspection of the interior of the 


building or visits to the watch stations therein on Sundays, holidays, or other days 
that the plant was not in operation. 


[3] We must assume that the inspector for the Southeastern Underwriters’ As- 
sociation was acquainted with these facts, due to his inspection of the recording 
dials in the watch clock, and that he was acquainted with these facts after the pol- 
icy became in force and as late as January, 1932, a few months before the loss. 
Whether knowledge to this inspector, without further proof that it was brought 
home to the defendant, binds the defendant, may be an open question, which I do 
not think it now necessary to comment on. The fact remains that even after the 
inspector acquired this knowledge in January, 1932, the plaintiff, without informing 
the defendant and without the defendant being in any way in possession of the 
knowledge, discontinued all watchman service within the storage building. The 
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service up until that time had not been complete and had not complied with what 
the defendant’s witnesses have stated did constitute an approved watchman ser- 
vice; but beginning about February 24, 1932, the plaintiff discontinued this service 
altogether. 


Our question then reverts to one of whether or not at the time of the loss the 
plaintiff was maintaining, in connection with the storage building where the loss 
occurred, any service that could fairly be stated to come within the provisions of 
the policy. Witnesses for the defendant have testified as to what the defendant 
considered an “approved watchman” service; and while the plaintiff does not give 
its version of the term, it is evident that the plaintiff had some notion as to what 
constituted approved watchman service, as shown by the fact that it voluntarily and 
without instruction did maintain clock stations within the storage building and that 
over a long period of time these were regularly visited for at least a part of the 
night and two of the three of them were regularly visited throughout the night. 


Even if we suppose that the character of service maintained prior to February 
24 could be fairly said to be an approved watchman service within the meaning of 
the policy, the question arises whether the plaintiff had the right to discontinue 
that service to the full extent of having no interior inspection of the building at 
all, and whether a service which provided for no inspection of the interior of the 
building, no visits to the clock stations, and which relied entirely upon an outside 
gong, could be called an approved service within the terms of the policy. 


Even if the inspector, who was acting in the interest of the defendant, had al- 
lowed the plaintiff to whittle away a part of what might be called a complete watch- 
man service, did this permit the plaintiff itself, without giving notice to that effect, 
to do away with the balance of such service? I do not think so. 

While there may be a difference of opinion as to what is to be an approved 
watchman service, there can be no difference in opinion that no service at all does 
not come within the terms of the policy; and there is no evidence at all to warrant 
the contention that the defendant company had any knowledge of the fact that prior 
to the loss, no visits were being made to any of the watch stations in the storage 
building and that it was at no time being entered by the watchman. 

There is no material dispute in this case in the evidence. What was done and 
was not done by either party appears to be rather clearly established. This being 
the case, it seems to be necessary that the court should determine the legal effect 
of the facts here proved; and upon these facts, I am forced to say that, in my opin- 
ion, no watchman service within the terms of the policy was maintained in the 
storage building at the time of the loss or for approximately a month previous 
thereto. Even if we say that the more or less imperfect service maintained prior 
to that time had been approved by the defendant, there is nothing to show that it 


approved any lesser degree of service or consented to the maintenance of no service 
at all. 


[4, 5] I have thought it improper to allow testimony to the effect that, the prop- 
erty was as well protected without the service as it would have been with it, for 
that would be to substitute the judgment of outside persons for the agreement of 
the parties. Where the facts are not in dispute, I do not think the jury should be 
permitted to put its interpretation upon the legal effect or legal result of those 
facts, nor should I run the risk of having the jury say that an approved watchman 
service was maintained when, in the opinion of the court, by every proper construc- 
tion of the terms of the contract and of the law applicable thereto, none such was 
maintained. 

With my present feeling, I would be constrained to set aside any verdict which 
the jury might render in favor of the plaintiff; and I think it is, therefore, proper 
that I should assume the responsibility of directing a verdict in favor of the de- 
fendant 

On Motion to Set Aside Verdict. 

\t the trial of this case at the regular January term at Roanoke, a verdict for 
the defendant was rendered upon the instruction of the court. A motion to set 
aside the verdict was made and was taken for further consideration, and has now 
heen fully and ably argued. 

The contention of the plaintiff that the court erred in directing a verdict 
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against it and that the verdict should be set aside revolves largely around two points 
which were stressed in the argument: 

1. That the clause in the policy providing for an approved watchman and clock 
and approved water motor gong was not a warranty, but merely a representation; 
that strict compliance therewith was not necessary and that substantial compliance 
was all that was required. That since the policy did not set forth definitely and 
specifically the nature, extent, and detail of the service to be maintained, the plain- 
tiff had a right and was required to place its own interpretation upon the meaning 
of the policy, and to invoke its own judgment as to the nature and extent of the 
watchman service that was necessary for the protection of its property. That if 
the service maintained by the plaintiff was, as it thought, adequate and in substan- 
tial compliance with the policy, this was sufficient. And that there should have been 
submitted to the jury the question of whether there had been a substantial com- 
pliance with the clause of the policy relating to watchman service. 

2. That the defendant had waived its right to deny liability because of an al- 
leged breach of the watchman clause, for the reason that after the loss and with 
full knowledge of all facts, the defendant had promised to pay the loss insured 
against. 

The first of these contentions was earnestly set forth by the plaintiff during 
the trial. It was involved in the question of the admissibility of certain evidence 
offered, and was relied on in the argument in opposition to an instructed verdict. 
It was, in fact, the contention upon which the whole case largely hinged. 

Prior to instructing the verdict, the court read into the record its reasons for 
believing that such instructed verdict was proper. It stated its view of the law 
applicable to the case, and why it considered the position taken by the plaintiff un- 
tenable. Further and careful consideration has not caused me to alter the views ex- 
pressed at the time of the trial. And while the opinion then stated was not elab- 
orate or detailed, I find, upon reference to what was then said, that there is little 
that I can add to it. It may be taken as setting forth the view which I now hold. 

The second contention that the defendant had waived its right to deny liability 
on the policy because it had, subsequent to the loss, and with knowledge of the 
alleged breach, promised to pay the amount of the loss sustained, was also raised 
during the trial; but it has now been argued more fully than at that time. 

It appears that on March 31, 1932, about a week after the loss, the defendant, 
by F. G. Tucker, its adjuster, and the plaintiff, by T. C. Coleman, its president, 
entered into an “Agreement as to Sound Value and Loss or Damage,” the effect of 
which was to stipulate or agree upon the amount of loss suffered by the plaintiff, 
but with the express understanding that no liability was fixed thereby and that no 
conditions or provisions of the policy were waived. The purpose of such agreement 
seems to be to permit the parties to agree upon the amount of the loss suffered by 
the insured at a time when the evidence of that loss is freshly before them; at the 
same time reserving to the insurer its right to deny liability on the contract should 
investigations develop that for any reason it is not liable. 


The policy provided that any loss for which the defendant might be liable 
should be payable sixty days after proof of loss was received and ascertainment of 
the loss had been made. After signing the agreement of March 31, 1932, fixing the 
amount of loss, the plaintiff heard nothing more from the defendant company un- 
til in June. On June 3, 1932, the president of the plaintiff corporation wrote to 
the defendant at its home office in New York, calling attention to the fact that 
more than sixty days had elapsed since the conference with the adjuster and ask- 
ing that a check be sent covering the amount of the agreed loss. Some five or six 
days thereafter the plaintiff received through the mails a post card. This card was 
a form card used in acknowledging receipts of proofs of loss. Most of the matter 
thereon was printed, there being blank spaces for the insertion of policy number, 
dates, names, etc. The contents of this card were as follows (the words italicized 
were written with pen and ink, the words in capital letters were made with a rub- 
ber stamp, and the remaining matter was printed) : 


“THE HOME INS. CO. Insurance Co. 
“SO Maiden Lane 
“Telephone John 4—5800 
“New York...... Jane. 7, 19392...<.2% 19— 
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Sir: : 
peWe are in receipt of yourneotice of letter in relation to loss under policy No. 
951-967 Coleman Furniture, assured, which occurred on Mch. 25, 32 and the same 
has been referred Herbert C. Taylor, State Agent, American Nat'l Bank Bldg., 
Richmond, Va. 
“Yours Truly 

“THE HOME INS. CO. Insurance Co. 
“He will issue draft 
in payment of loss.” 


The signature to this card (THE HOME INS. CO.) is by rubber stamp. The 
matter written on the lower left-hand corner of the card is with pen and ink, but 
with no signature or initials to show who actually prepared or mailed the card. 


On June 29, 1932, after the receipt of this card, the plaintiff was called upon by 
Mr. Taylor, state agent of the defendant company, in person, and was informed 
that the company would contest liability on the policy. 

The plaintiff contends that this card contains a positive and unconditional 
promise to pay the amount of the loss, made with full knowledge of the breach of 
contract upon which the defendant now relies; and that, having made such prom- 
ise, the defendant has waived its right to rely on such breach. , 

It appears from the evidence of Herbert C. Taylor, referred to as the state 
agent for the defendant, that he “supervises the operations of the company’s busi- 
ness in the State of Virginia.” He states that the payment of the loss in question 
was entirely in his hands, that he issues drafts in payment of losses in the state 
of Virginia, and that no payment is ever made except by him. That several weeks 
after this loss he went in person to plaintiff’s factory in the course of investigation 
as to the cause of the loss and there talked with Mr. Coleman, president of the 
plaintiff company, and obtained certain information from him. He further states 
that on June 7, 1932, when the post card was sent to the plaintiff in response to 
Mr. Coleman's letter asking payment of the loss, the loss had not been approved 
for payment by him (Taylor) and had not been approved by the home office for 
any payment by him, and he had not been instructed to pay the loss and was not so 
instructed at any time. That all “contact” which the plaintiff had as to payment 
of the loss was with him (Taylor) and all correspondence had been with him, and 
that Mr. Coleman knew that he (Taylor) had charge of the loss at the time Cole- 
man wrote to the home office on June 3, 1932. That some time (the date not de- 
termined) after his visit of investigation to the factory in April, Mr. Coleman had 
‘phoned him about payment of the loss and had been told by Taylor’ that he was 
“still investigating” and wanted to investigate further before deciding whether the 
defendant was liable. That on June 29, 1932, he (Taylor) again visited Mr. Cole- 
man and told the latter that the company denied liability on the policy. The infer- 
ence from Taylor’s testimony is that, until this latter visit on June 29th, he had no 
knowledge of the post card sent from the home office on June 7th; although this 
does not clearly appear. 

There seems no doubt that all information relating to the alleged breach of the 
policy, now relied on as a defense, was in possession of representatives of the de- 
fendant company prior to June 7th, the date when the post card was mailed. When 
the post card was sent, they had full knowledge of the conditions which are now 
invoked as a defense. 


[6] It is an accepted principle that an insurance company which has, with full 
knowledge of a breach of a condition of the policy, promised to pay an admitted 
loss, will be deemed to have waived its right to rely on the breach. But the ap- 
plication of this principle must not overlook other considerations which enter into 
the law of waiver and estoppel; and those considerations are no different when 
applied to a promise to pay a loss than when applied to other actions by the insurer 
relating to other aspects of the contract. There is sound authority for and much 
force in the view that the insurer is not estopped unless the insured relied upon the 
action of the insurance company and that his situation has been changed as a re- 
sult thereof, and that it would operate as a fraud upon him to allow the insurer 
to retract or disown its previous conduct. 
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See Globe Mut. Life Insurance Co, v. Wolff, 95 U. S. 326, 333, 24 L. Ed. 387 
where it is said: “The doctrine of waiver, as asserted against insurance companies 
to avoid the strict enforcement of conditions contained in their policies, is only an- 
other name for the doctrine of estoppel. It can only be invoked where the conduct 
of the companies has been such as to induce action in reliance upon it, and where 
it would operate as a fraud upon the assured if they were afterwards allowed to 
disavow their conduct and enforce the conditions.” 


In Lewin v. Telluride Iron Works Co. (C. C. A. 8th Cir.) 272 F. 590, page 598 
it is stated that among the indispensable elements of estoppel are the following: “a 
representation by the party estopped which misleads” and “an innocent and detri- 
ng change of the party asserting the estoppel in reliance upon the representa- 
ion. 

In the case of Joye v. South Carolina Mut. Ins. Co., 54 S. C. 371, 32 S. E. 
446, 447, there seems to have been raised the exact question here involved, where 
it was contended that a letter written by the president of the insurance company, 
promising payment of the claim, constituted a waiver of a condition of the breach 
of which he had knowledge. The court, upholding a directed verdict for the com- 
pany, said in part: “Again, it was suggested that the president of the company, by 
his letter to her, dated April 22, 1898, had stated her claim would be paid, and 
thereby there was a waiver of the right to regard her policy as vitiated by her own 
act of failing to pay the assessments before the loss by fire. It is quite true, such 
a letter was written, but it was followed by one some time afterwards, denying all 
liability. There was no proof that any change in the condition of plaintiff had been 
the result of the first letter of the president.” 

In the case of Phoenix Ins. Co. v. Lawrence, 4 Metc. (Ky.) 9, 81 Am. Dee. 
521, the same situation arose, and the lower court instructed the jury that if the 
company’s agent, having authority to adjust and pay losses, with knowledge of a 
breach of a condition of the policy, promised to pay the loss, the verdict should be 
for the plaintiff. In holding this erroneous, the appellate court says, in part: “Con- 
ceding the most ample authority to the agent to bind the defendant, yet, if the 
policy was void at the time of the fire, there was no consideration for the promise 
to pay the loss.” 


In other words, in order that a waiver by an insurance company of a breach 
of the policy may he invoked to estop its denial of liability, there must have been 
some consideration for the waiver in the form of continued business or otherwise, 
or the insured must have so far acted in reliance upon the conduct of the company 
as that it would be inequitable to permit the company to disavow its action. 


[7] Nothing of the sort exists in the present case. Mr. Coleman, president of 
the plaintiff company, had talked with Mr. Taylor, the state agent, with regard to 
the loss a few weeks after the loss occurred. He knew that some investigation 
was being made concerning the loss; and, so far as the evidence discloses, knew 
that Mr. Taylor was handling the question of this loss. After waiting for some 
time, Mr. Coleman wrote, not to the man with whom he had had his previous ne- 
gotiations, but to the home office of the company in New York, requesting payment 
of the amount of the loss. In response to this letter, he received a form post card 
stating that the matter had been referred to Mr. Taylor, the state agent at Rich- 
mond, Va., the very man with whom he had already been negotiating and who he 
knew was in charge of the settlement. 

In the lower left-hand margin of this same post card there was written in ink 
the words, “He will issue draft in payment of loss.” The post card was signed 
with the name of the defendant by a rubber stamp. No attempt has been made to 
show that this post card was sent by or with the knowledge of any responsible 
officer of the defendant having authority to make promise of payment; and while 
it does hear the signature of the defendant in the form stated above, it was quite 
apparently sent as a matter of routine, and most probably by some clerk in the 
office, who appended the words written in ink. Indeed, the language of the words 
alleged to be a promise to pay may be taken to mean simply that Mr. Taylor, the 
person to whom the claim had been referred, was the person who would issue a 
draft when the claim was paid. It might simply have been meant to inform Mr. 
Coleman that any payment to be made would come from the Richmond office and 
not have been meant to state that the company, after investigation, had decided to 
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and would pay this claim. The indications are that the notation on this post card 
was due to the mere inadvertence of some clerk in the home office, who made an 
unhappy choice of words without any real knowledge of the status of the claim 
which was being entirely handled by the state agent in Richmond. 

It may be said that if this is the case, it was incumbent upon the defendant to 
show these facts and that the plaintiff is entitled to rely upon the statements made 
in this communication. This may be true, but there is no evidence that he be 
placed any reliance on the post card unless it be merely that after its receipt, he 
did expect or hope that the loss would be paid. There is no evidence, and no 
claim was made, that the receipt of this card or his expectation that the claim 
would be paid in any way altered his situation to his disadvantage or affected 
him in any way whatever, and which made it inequitable that the company should 
have, a few weeks later, refused to pay the loss. 

Under all of these circumstances, I am of opinion that it would be going far 
afield to hold that the defendant is now estopped to deny liability on the policy be- 
cause of the alleged promise to pay contained on the post card in question. After 
full consideration of the questions raised at the trial and upon the motion to set 
aside the verdict which was then directed in favor of the defendant, I am of the 
conclusion that no error was made in directing the verdict; and the motion to set 
it aside will be overruled. 


FORD v. GROCERS’ MUT. INS. CO. No. 6662. 
District Court, W. D. Pennsylvania. Sept. 24, 1931. 
Supplemental Opinion Oct. 23, 1931. 
4 Federal Supplement 911. 
i, INSURANCE. _ 

In Pennsylvania, insured may bring action on fire policy, notwithstanding 
failure to comply with covenant requiring prior appraisal. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

Supplemental Opinion. 
4. INSURANCE. ; 

State rule permitting action on fire policy without compliance with covenant 
providing for prior appraisement of loss held inapplicable in cause removed to 
iederal court, notwithstanding conformity act (28 USCA § 725; Jud. Code §§ 29, 
38 [28 USCA §§ 72, 81]). 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 

5. INSURANCE. 

Federal courts will not apply state law in removed case, where it would not 
have done so if action had originally been brought therein (28 USCA § 725; 
Jud. Code §§ 29, 38 [28 USCA §§ 72, 81]). 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 

6. INSURANCE. 

Action on fire policy could not be maintained in cause removed to federal 
court, absent complaince with covenant providing for prior appraisement of loss, 
irrespective of state rule (28 USCA § 275 Jud. Code §§ 29, 38 |28 USCA §8§ 72, 
81]). 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 

At Law. Action by Lydia E. Ford against the Grocers’ Mutual Insurance 
Company. On defendant's motion for judgment for want of sufficient reply to 
new matter alleged in affidavit of defense. 

Motion granted without prejudice. 

Daniel S. Horne, of Pittsburgh, Pa., for plaintiff. 

Henry O. & Oliver Evans, of Pittsburgh, Pa., for defendant. 

McVicar, District Judge. 


Plaintiff brought an action in the court of common pleas of Bedford county, 
Pa. on a fire insurance policy to recover the sum of $4,000, with interest. De- 
iendant, by reason of the diverse citizenship of the parties, had the action remov- 
ed to this court. Defendant filed an affidavit of defense herein where it set up 
“Ss new matter, inter alia that the policy in suit contained the following pro- 


visions: 
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“Appraisal. 

“In case the insured and this Company shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand of either, select a compe- 
tent and distinterested appraiser. The appraisers shall first select a competent 
and distinterested umpire; and failing for fifteen days to agree upon such 
umpire, then on request of the insured or this Company such umpire shall be 
selected by a judge of a court of record in the state in which the property insured 
is located. The appraisers shall then appraise the loss and damage, stating sep- 
wrately sound value and loss or damage to each item; and failing to agree, shall 
submit their differences only, to the umpire. An award in writing, so itemized, 
of any two when filed with this Company shall determine the amount of sound 
value and loss or damage. Each appraiser shall be paid by the party selecting 


him and the expenses of appraisal and umpire shall be paid by the parties 
equally. * * * 
“When Loss Payable. . 

“The amount of loss or damage for which this Company may be liable shall 
be payable sixty days after proof of loss, as herein provided, is received by this 
Company and ascertainment of the loss or damage is made either by agreement 
between the insured and this Company expressed in writing or by the filing 
with this Company of an award as herein provided.* * * 

“Suit. 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity unless all the requirements of this 
policy shall have been complied with, nor unless commenced within twelve months 
next after the fire.” 

Defendant averred that the plaintiff, the insured, and the company, the 
defendant, had failed to agree as to the amount of loss or damage; that it had 
uppointed an appraiser and made a written demand of plaintiff to select a com- 
petent and disinterested appraiser as provided for in the provisions of the policy 
aforesaid; that plaintiff had refused, and _ still refuses, to comply with said 
demands of the defendant, and has refused and still refuses, to appoint an 
appraiser. 

The plaintiff, in her reply to the above provisions of the affidavit of defense, 
admitted them to be true. Defendant moved for judgment for want of a sufficient 
reply, and contends in support thereof that under the admitted facts aforesaid 
plaintiff did not have a right to bring this action. 

[1] Under the law of Pennsylvania, an appraisal covenant, such as the 
covenant contained in the policy in suit, is revocable, and the insured may bring 
an action on the policy without complying with the terms thereof. Rubenstein 
y. Dixie Fire Insurance Company, 51 Pa. Super. Ct. 447 (1912); Gratz v. Insurance 
Company of North America, 282 Pa. 224, 127 A. 620 (1925); and Dudzinski v. 
Great American Insurance Company of New York, 90 Pa. Super. Ct. 540. 

Where an action is brought in the federal courts to recover on a policy 
containing such covenant, the plaintiff must show that he has complied therewith 
before bringing his action. Hamilton v. Liverpool & London & Globe Insurance 
Company, 136 U. S. 242, 10 S. Ct. 945, 34 L. Ed. 419, and Commercial Union 


Assurance Co. y. Dalzell, and London & Lancashire Fire Ins. Co. v. Dalzell, 210 
F. 605 (C. C. A. 3, 1914). 


What law applies where an action on a policy containing such covenants is 
brought in a state court and by reason of diversity of citizenship is removed to 
a federal court?) The state law applies. Montgomery’s Manual of Federal 
Jurisdiction and Procedure (3d Ed.) § 277; Whittemore et al. v. Aitna Insurance 
Co., 296 F. 238, 239 (D. C., S. D. Fla., 1924); Collins Manufacturing Co. v. Wick- 
wire Spencer Steel Co., 14 F.(2d) 871, 873 (D. C., D. Mass., 1926); and Great 
Southern Life Ins. Co. v. Burwell, 12 F. (2d) 244, 245 (C. C. A. 5, 1926). 

In Montgomery’s Manual of Federal Jurisdiction and Procedure, § 277, it is 
stated: “If the plaintiff has asserted rights which are recognized by the state 
courts, the defendant cannot escape an enforcement thereof by removing the 
suit to the federal court.” 

In Whittemore et al.'v. A2tna Insurance Co., supra, it is stated: “This action 
was begun in the circuit court of Pinellas county, Fla., and was transferred to 
this court on the ground of diversity of citizenship. The rights of the parties 
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are to be adjudicated as they would be in the state tribunal, according to the 
iaws of the state.” 

In Collins Manufacturing Co. v. Wickwire Spencer Steel Co., supra, which 

as a suit in equity brought in a state court in Massachusetts, and which was 
canawtd to the District Court of the United a therein by reason of diversity 
f citizenship, the court in its opinion said: “But I look upon the asserted rights 
as substantive equitable rights, and if they are recognized by the courts of 
Massachusetts as adequate grounds for the interposition of equity, or, in other 
words, if they are held by the courts of that state to be rights of an equitable 
character when tested by general principles of equity, this defendant cannot 
avoid the enforcement of these equitable rights by removing the suit from the 
state to the federal court.’ 

In Great Southern Life Ins. Co. y. Burwell, supra, Circuit Judge Foster 
said: “It must be remembered that this suit was instituted originally in the state 
court. Citation of authority is hardly required to show that a litigant cannot be 
deprived of any substantial rights by removal to the federal court.” 

Our attention has not been called to any case or authority holding to the 
contrary 

The motion for judgment for want of a sufficient reply by the plaintiff is 
refused. 

Supplemental Opinion. 

The question involved is, What law applies where an action is brought on a 
fre insurance policy providing for an appraisement of loss before bringing action 
thereon, the action having been brought in a Pennsylvania state court and subse- 
quently removed to this court by reason of diversity of citizenship? 

In our former opinion we held that under the law as applied by the highest 
appellate courts in Pennsylvania, such a covenant was revocable, and that action 
might be brought on such a policy without compliance with the covenant relating 
to appraisal; that where an action is brought originally in the federal courts 
the insured must comply with the terms of such a covenant before bringing 
action, and that where such an action is brought originally in a state court, and 
is removed to the proper federal court, that the state law applies. In support 
of this latter proposition we cited as authority three cases, only one of which is 
directly in point, being the decision ot the District Court for the Southern Dis- 
trict of Florida, in the case of Whittemore et al. v. Aétna Insurance Co., 296 F. 
238. Attention was called to the fact that no citation was cited holding the con- 
trary. Since the filing of that opinion supplementary briefs have been filed by 
plaintiff and defendant. By reason thereof, it is necessary that the above ques- 
tion be further considered. 

The statutory provisions applicable and relating to this question are 28 
US. C. §§ 72, 81, and 725, sections 29 and 38, Jud. Code, and section 721, R. S. 
(28 USCA Ss 72, 81, 725). 

Section 72 provides, that after a case has been removed and defendant has 
vleaded to plaintiff’s declaration, that “The cause shall then proceed in the 
same manner as if it had been originally commenced in the said district court.” 

Section 81 provides: “The district court of the United States shall, in all suits 
removed under the provisions of this chapter, proceed therein as if the suit had 
been originally commenced in said district court, and the same proceedings had 
been taken in such suit in said district court as shall have been had therein in 
said State court prior to its removal.” 


Section 725 provides: “The laws of the several States, except where the 
Constitution, treaties, or statutes of the United States otherwise require or 
provide, shall be regarded as rules of decision in trials at common law, in the 
courts of the United States, in cases where they apply.” 

_ [2] Section 725 applies to trials at common law in the United States courts, 
without regard to whether the action was originally brought therein, or whether 
it was removed from a state court. 

[3] The interpretation of the phrase, “The laws of the several states,” as 
made by our Supreme Court in the basic case of Swift v. Tyson, 16 Pet. 1, 18, 
10 L. Ed. 865, is: “And we have not now the slightest difficulty in holding that this 
section, upon its true intendment and construction, is strictly limited to local 
statutes and local usages of the character before stated, and does not extend to 
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contracts and other instruments of a commercial nature, the true interpretation 
and effect whereof are to be sought, not in the decisions of the local tribunals, 
but in the general principles and doctrines of commerical jurisprudence. Un. 
doubtedly, the decisions of the local tribunals upon such subjects are entitled to, 
and will receive, the most deliberate attention and respect of this court; but 
they cannot furnish positive rules, or conclusive authority, by which our own 
judgments are to be bound up and governed.” 

14] Section 725 does not extend to insurance contracts. Hamilton y. Liver- 
pool & Lendon & Globe Insurance Company, 136 U. S. 242, 10 S. Ct. 945, 34 L. 
Id. 419; Commercial Union Assurance Co. vy. Dalzell, and London & Lancashire 
Fire Ins. Co. v. Dalzell, 210 F. 605 (C. C. A. 3); Hartford Fire Insurance Co. y. 
Nance, 12 F.(2d) 575 (C. C. A. 6); Home Insurance Company of New York y, 
Scott, 46 F.(2d) 10 (C. C. A. 6); Bancroft v. Hambly, 94 F. 975 (C. C. A. 9 
Meigs v. London Assurance Company, 126 F. 781 (C. C. Pa.). 

In Hartford Fire Insurance Co. vy. Nance, 12 F.(2d) 575, 576 (C. C. A. 6), an 
action was brought on an insurance policy in a state court in Ohio. It was 
removed by the insurance company to the federal court upon the ground of 
diversity of citizenship. The court held that whether an insurance contract 
may be varied by parol evidence for the purpose of asserting estoppel to insurer's 
defense that policy was vitiated, where insured’s interest in property was other 
than unconditional, is a matter of general jurisprudence, and the state law of 
Ohio does not control. The court saying, inter alia: “We think the state law 
does not control, because neither the validity of the contract nor any statute of 
the state or local rule of property is involved. The contract was valid under 
the Ohio law. What we must finally determine is not a matter of validity or 
interpretation; it is whether the terms of a written contract—where the contract 
itself prohibits modification except in writing—may be varied by parol evidence 
for the purpose of asserting estoppel. This we think, is a matter of general 
jurisprudence. Carpenter v. Insurance Co., 16 Pet. 495, . L. © 1044; Liver- 
pool & G. W. Steam Co. vy. Phenix Insurance Co., 129 U. 443, 9 S. Ct. 469, 32 
1.. Ed. 788; A&tna Life Insurance Co. v. Moore, 231 U. 343, 34 S Ct. 186, 58 
L,.. ‘id. 356.” 

" In Home Insurance Company of New York v. Scott, 46 F.(2d) 10, 12 (C. C. 
A. 6), suits were brought in a state court in the state of Ohio to recover loss on 
insurance policies, and were removed to the appropriate federal court. The 
defense to the policies was that plaintiff had placed a chattel mortgage on the 
property in violation of a provision in the policies. The question arose whether 
the state law, or the law as laid down in prior decisions of the federal courts, 
should prevail. The court followed its former ruling in the Hartford Fire 
Insurance Co. vy. Nance Case, supra, and held that “the question is not con- 
trolled by Ohio law, but is one of general jurisprudence.” 

In Bancroft v. Hambly, 94 F. 975, 979 (C. C. A. 9), an action was brought 
cn a contract of employment to recover salary for services rendered in a state 
court, which was removed to the appropriate federal court. The question arose 
whether the state law would control or not. The court held that it did not apply, 
saying: “The present case, however, involves the interpretation of a contract 
not in any way dependent upon the construction of any state law, and, that 
being so, we are not at liberty to follow the decision of that court construing 
the contract if such construction does not meet with our approval, but are bound 
to exercise our independent judgment.” 

In Meigs v. London Assurance Co., 126 F. 781, 784 (C. C. Pa.), which was an 
‘nsurance case removed from a court of Pennsylvania to a District Court in this 
circuit (according to statenient of counsel which does not appear in the record 
of the case), the Pennsylvania and federal rules of law were in conflict. Judge 
McPherson, speaking for the court, said: “While I regret to differ from the view 
of this controversy taken by the Supreme Court of Pennsylvania [Meigs v 
Insurance Co. of North America, 205 Pa. 378, 54 A. 1053], I am bound by the 
decisions of the appellate tribunals of the United States. The question is one 
of general commercial law, upon which the federal courts are at liberty to enter- 
tain an independent opinion, and such opinion must furnish the rule for my 
decision.” 

In Cain v. Commercial Publishing Co., 232 U. S. 124, at page 131, 34 S. Ct 
28, 286; 58 L. Ed. 534, the court, in stating what it had held in Goldey v. Morn ing 


), and 
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News, 156 U. S. 518, 15 S. Ct. 559, 39 L. Ed. 517, said: “A suit must be actually 
pending in a state court before it can be removed, but its removal to the court 
of the United States does not admit that it was rightfully pending in the state 
court, or that the defendant could have been compelled to answer therein; but 
enables the defendant to avail himself in the United States court of any and 
every defense duly and seasonably reserved and pleaded to the action [page 
524 of 156 U. S., 15 S. Ct. 559, 562] *“in the same manner as if it had been orginally 
commenced in ‘said circuit court.” ’” 

The court further considered sections 72 and 81 aforesaid, and stated at page 
133 of 232 U. S., 34S. Ct. 284, 287: “In other words, the cause is transferred to 
re district court as it stands in the state court and the defendant is enabled 

avail himself in the latter court of any defenses, and, within the time desig- 
nated, plead to the action ‘in the same manner as if it had been originally com- 
menced in said district court.’ ” 

[5] The weight of the authority seems to be that the federal courts will not 
apply the state law in a removed case where it would not have done so if the 
action had been originally brought therein. 

[6] The order of this court, filed September 24, 1931, refusing judgment in 
favor of defendant for want of a sufficient reply by plaintiff to the new matter 

alleged in the affidavit of defense, is vacated, and the motion of defendant for 
judgment for want of a sufficient reply is granted, without prejudice to plaintiff 
to bring another action on the policy sued upon after compliance with the 
covenant as to appraisal and the other covenants contained therein. 


DAY et al. v. FIREMAN’S FUND INS. CO. No. 6843. 
Circuit Court of Appeals, Fifth Circuit. Nov. 3, 1933. 
67 Federal Reporter (2d) 257. 
3. INSURANCE. 

Where insurance policy is not corrected to remedy mutual mistake, policy may 
be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom §. Deaver, Judge. 

Suit by J. W. Day and another against the Fireman’s Fund Insurance Com- 
pany. From a judgment in favor of the defendant, the plaintiffs appeal. 

Reversed, and cause remanded in accordance with opinion. 

W. W. Dykes, of Americus, Ga., for appellants. 

Alex W. Smith, Jr., of Atlanta, Ga., for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

HurcHEson, Circuit Judge. 

In defense of a lawsuit appellants had brought on a fire policy, appellee set 
up breach of the warranty of sole and unconditional ownership, in that the prop- 
erty, when insured, was incumbered, and the policy was without a mortgage clause. 
Appellants then brought this suit to reform the policy to make it read as the 
parties had agreed it should, and as, but for mutual mistake, it would have done. 
They alleged that the defense was unjust in the light of the real agreement they 
had had, and prayed specifically that the policy be reformed to carry a mortgage 
clause to Collier, and, in the alternative, for “such other and further relief in the 
premises as the facts and circumstances may warrant and require.” It was alleged. 
and plaintiff's proof, if believed, established, that it was understood and agreed 
that the property was incumbered with a mortgage in favor of Collier, and that 
the policy would carry a standard mortgage clause in his favor. Appellee’s wit- 
ness, the agent who wrote the policy, admitted that there had been talk of a 
mortgage and of a mortgage clause. He said that Day, the owner, has told him 
he would want one; that he had a deal up in South Georgia, and would want to 
put such a clause on it to some one, but that he did not know who to make it to; 
that he told Day, “I haven’t got that loss payable clause on. I don’t know who 
to put it to.” Day said, “I don’t know either; I think it is to an insurance com- 
pany in Atlanta.” He denied that he knew, or had been told by Day or Collier, 
that the property was incumbered in Collier’s favor, and particularly denied that 


ra had been asked or. agreed to attach a standard mortgage clause in Collier's 
avor. 
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The District Judge found: “The evidence fails to establish with the requisite 
degree of definiteness and certainty that the parties ever agreed or intended that 
there should be attached to the insurance policy sought to be reformed, as a rider, 
a New York standard mortgage clause in favor of Collier.” So finding, he denied 
relief. 

Appellants, complaining of the finding and decree, assert that both were 
wrong; that, viewed reasonably and fairly in the light of all the circumstances, 
the evidence made out a case for relief. They say that the undisputed evidence 
established that the defendant knew there was a mortgage on the property in 
favor of some one, had agreed that the policy would carry a standard Mortgage 
clause in favor of the mortgagee, and that in a clear and convincing way it showed 
that this mortgagee was Collier. 


[1] We agree with plaintiffs. We think the District Judge took too narrow a 
view of the evidence, held plaintiffs to too strict a burden. In effect, he refused 
relief in the face of the admitted fact that it was understood there was to be a 
mortgage clause on the policy; that the policy was intended to be valid, and 
would have been valid if the agent had attached the mortgage clause as agreed, 
merely because the agent denied that he had been furnished with the name of the 
mortgagee. The rule that relief by way of reformation will not be granted unless 
mutual mistake be proven by clear and convincing evidence, and not by a mere 
preponderance, Restatement, Contracts, § 511, Philippine Sugar Co. v. Philippine 
Islands, 247 U. S. 386, 38 S. Ct. 513, 62 L. Ed. 1177, is a salutary one, operating 
to prevent the substitution of parol for written contracts upon loose and unsup- 
ported claims that the agreement was other than it appears as written. As a 
corollary to the parol evidence rule, it serves to maintain the integrity of written 
agreements, and to prevent their being loosely sworn away. Its wise and salutary 
purpose to keep down unfounded claims is not advanced by giving it such stringent 
application as to prevent proof of well founded ones. 


[2-4] We think the proof in this case fully satisfies the rule. When the whole 
evidence is considered in the light of the fact that the plaintiff intended to obtain, 
and the defendant to write, a valid policy of insurance, it is difficult to reach 
any other conclusion from the evidence than that Manning both understood and 
agreed that plaintiff was not making any warranty of sole and _ unconditional 
ownership, but was representing the property as incumbered, and that the policy 
would accordingly carry a mortgage clause. No reading of Manning’s evidence, 
taken at its face, can yield any other conclusion than that Manning understood 
and agreed that the property was mortgaged to some one, and that the policy 
would be written with a standard mortgage clause. A reading of his evidence, in 
short, admits of no other conclusion than that, whatever he understood as to the 
identity of the mortgagee, Manning understood and agreed that the sole and 
unconditional ownership clause of the policy was modified by the mortgage clause 
which he agreed to place on the policy, and that he knew that plaintiff understood 
that he had so written the policy as to protect the property insured. All that 
plaintiffs’ testimony adds to Manning’s is that the name of the mortgagee was 
disclosed to him, and the agreement was definitely made to write that name into 
the mortgage clause. The evidence, taken as a whole, leaves no doubt that they 
both understood and agreed that whatever indorsement was necessary to make the 
policy valid on mortgaged property would be placed on it, and that the failure 
to place it on there was the result of mutual mistake. Whether this mistake was 
one of law as to the necessity for a particular indorsement, or of fact as to its 
having been placed there, is not material,. for, operating as it did to make the 
parties do a vain and foolish thing, write an invalid contract of insurance, it is 
the kind of mistake os equity will relieve against. Philippine Sugar Co. v. 
Philippine Islands, 247 U. S. 385, 38 S. Ct. 513, 62 L. Ed. 1177; Clarksburg Trust 
Co. v. Commercial caaaien Co. (C. C. A.) 40 F.(2d) 626; Elk Horn Coal Cor- 
poration y. Hackworth (C. C. A.) 61 F.(2d) 304; Shell Petroleum Corp. vy. Corn 
(C. C. A.) 54 F.(2d) 766, 767; American Automobile Ins. Co. v. Castle (C. C. A.) 
48 F.(2d) 523. The remedial rule that, where parties effect a writing as the evi 
dence of their contract, which is materially at variance with their mutual inten- 
tion, either party can get a decree reforming the writing to express the intention 
(Restatements, Contracts, § 504), is one of wide application and beneficial results. 
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It gives to one contracting party the right to compel another, in a court of con- 
science, to do what his own conscience should have dictated that he voluntarily do. 
An insurance company has power, even after the occurrence of a loss, to make 
a voluntary correction, and an agent authorized to make contracts of insurance 
may, during the continuace of his agency, though subsequent to a loss, correct 
the policy issued by him to conform to the agreement of the parties. 14 R. C. L. 
§ 83. It is therefore universally held that, if this correction in a proper case of 
mutual mistake is not voluntarily accorded, insurance policies may be compulsorily 
reformed to express the real agreement. 14 R. C. L. § 80; Bennett v. Cosmopolitaia 
Fire Insurance Co. (C. C. A.) 50 F.(2d) 1017; Northern Assurance Co. v. Grand 
View Bldg. Ass’n, 203 U. S. 106, 27 S. Ct. 27, 51 L. Ed. 109; Lumber Underwriters 
y. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Columbia Ins. Co. v. King 
(Cc. C. A.) 30 F.(2d) 887. 

We think the evidence reasonably requires the finding that the agreement 
between the parties was that there was a mortgage on the property then owned 
by Collier, negotiations for the transfer of which were in progress; that the 
policy should for the present carry a mortgage clause to Collier, the name of 
some insurance company to be substituted for it when the pending negotiations 
for the transfer of the mortgage were completed. Sun Ins. Office v. Scott, 284 
U. S. 177, 52 S. Ct. 77, 76 L. Ed. 229, and other like cases cited by appellee, are 
without bearing here. Those cases concern the effect of an agreement for a 
simple loss payable clause. Neither in the agreement for the policy here, nor in 
any of the negotiations leading up to it, was there any talk of a simple loss pay- 
able clause. It all had to do with a loan on the property and with the standard 
clause in use to secure and protect the interest of the mortgagee. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


NEW YORK. No. 3520. 
Circuit Court of Appeals, Fourth Circuit. Oct. 3, 1933. 
67 Federal Reporter (2d) 347. 
3. INSURANCE. 

Unambiguous clause in sprinkler leakage insurance policy, requiring approved 
watchman, held not immaterial representation, but “warranty.” 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

4’. INSURANCE. 

While insurance policy of doubtful meaning will be construed most favorably 
to insured, unambiguous insurance contracts must be construed according to their 
terms, taken in plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. : 

Insurer’s knowledge of incomplete watchman service did not estop it to set 
up breach of condition as to such service in defense to action on sprinkler leakage 
policy, where insured entirely discontinued service without insurer’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE. : 

Under Virginia, as well as federal, rule, breach of material warranty in insur- 
ance policy defeats recovery thereon, whether it contributed to loss or not (Code 
Va. 1930, § 4227). 

(For other cases, see Insurance, Dec. Dig. § 268.) 

7. INSURANCE. ‘ 

Written statement on corner of post card, informing insured of insurer’s 
reference of matter of loss to its state agent, that “he will issue draft in payment 
of loss,” held not positive, unconditional promise to pay loss, waiving insurer’s 
right to deny liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 394.) 

8. INSURANCE. 
While insurer, promising to pay admitted loss, with full knowledge of breach 
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of condition in policy, waives right to rely thereon, it is not estopped to deny 
liability, unless insured relied on, and changed his situation as result of, such 
action. 


(For other cases, see Insurance, Dec. Dig. § 394.) 
9. INSURANCE. 

Testimony that insured property was as well protected without as with 
watchman service required by sprinkler leakage policy held inadmissible in action 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

Appeal from the District Court of the United States for the Western District 
of Virginia, at Roanoke; John Paul, Judge. 

Action at law by the Coleman Furniture Corporation against the Home Insur- 
ance Company of New York. From a judgment on a directed verdict for defend 
ant (4 F. Supp. 794), plaintiff appeals. 

Affirmed. 

T. X. Parsons, of Roanoke, Va., and John §. Draper, of Pulaski, Va. (John 
W. B. Deeds, of Pulaski, Va., and Showalter, Parsons, Kuyk & Coleman, of 
Roanoke, Va., on the brief), for appellant. 

Alexander H. Sands, Jr., and Alexander H. Sands, both of Richmond, Va. 
(Gilmer, Wysor & Gilmer, of Pulaski, Va., on the brief), for appellee. 

Before Parker and Northcott, Circuit Judges, and Watkins, District Judge. 

Nortucort, Circuit Judge. 

This is an action at law instituted in the circuit court of Pulaski county, Va., 
by the appellant, herein referred to as the furniture corporation, against the 
appellee, herein referred to as the insurance company, in September, 1932. The 
cause was, on petition of the insurance company, removed to the District Court of 
the United States for the Western District of Virginia and tried at Roanoke, Va., 
in January, 1933. The trial judge directed a verdict for the defendant upon whicli 
verdict a judgment was entered. From this action of the court below this appeal 
was brought. 

The furniture corporation was engaged in the manufacture of furniture in 
Pulaski, Va., and obtained from the insurance company a contract of insurance 
generally known as “Sprinkler Leakage Insurance” or insurance against loss or 
damage suffered by sprinkler leakage, unaccompanied by fire. Other hazards than 
sprinkler leakage, including fire, were directly and explicitly excluded from cover- 
age by the terms of the policy. The policy carried, among other provisions, the 
following: “In consideration of the reduced rate at which this policy is written 
it is expressly stipulated and made a condition of this policy that the insured shail 
maintain in so far as it is under his control or supervision approved watchman 
and clock and approved outside water motor gong operated by sprinkler alarm.” 


There is little, if any, dispute as to the facts. The warehouse of the furniture 
corporation where the loss occurred was equipped with a sprinkler fire preven- 
tion system. The loss occurred March 25, 1932, and was occasioned by the force- 
ful knocking off of a head from the sprinkler system in the upper part of the 
warehouse. This allowed the water to escape from the pipes, and the furniture 
stored in the warehouse was damaged. It was agreed that the loss was $62,500. 


The unavoidable conclusion from the evidence is that some one entered the 
warehouse and knocked off the sprinkler head. The furniture corporation had had 
some previous labor trouble. At the conclusion of the evidence a motion for a 
directed verdict was made on behalf of both the plaintiff and the defendant, and 
in passing on this motion the trail court found as a fact that at the time of the 
loss, and for*some time prior thereto, the furniture corporation had maintained 
no adequate watchman service and that the insurance company had no knowledge 
of this fact. On these points the trial judge said: “While there may be a differ- 
ence of opinion as to what is to be an approved watchman service, there can be 
no difference in opinion that no service at all does not come within the terms of 
the policy; and there is no evidence at all to warrant the contention that the 
defendant company had any knowledge of the fact that prior to the loss, no visits 
were being made to any of the watch stations in the storage building and that it 
was at no time being entered by the watchman.” 
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It is contended on behalf of the plaintiff: That the clause in the policy 
promising that the insured should maintain “approved watchman and clock and 
approved outside water motor gong” was not a warranty but merely a representa- 
tion; that even if construed as a promissory warranty, substantial compliance 
therewith was sufficient; and that if it were a warranty and a breach had occurred, 
the insurance company must show that the loss was the proximate result of the 
breach. 

[1] It is further contended on behalf of the plaintiff that the question whether 
the watchman clause had been complied with was a question that should have been 
submitted to the jury. We cannot agree with this contention. When both sides 
submit motions for a directed verdict, and do nothing more, the effect is to waive 


a jury trial and submit all questions of fact as well as of law to the judge, and 
his finding has the same weight as the verdict of a jury.’ As was said by Judge 
Parker in the case of Swift & Co. v. Columbia Ry., Gas & Electric Co. (C. C. A.) 
17 F.(2d) 46, 49, 51 A. L. R. 983: “In considering this question, we are con- 
fronted with the fact that on this branch of the case both sides moved for a 
directed verdict. The effect of this was to waive a jury trial and submit all ques- 
tions of fact as well as of law to the judge. He has found in favor of the plain- 
tiff, and we are powerless to review his finding, unless satisfied, after veiwing 
the evidence in the light most favorable to plaintiff and resolving all controverted 
questions in its favor, that there was no evidence upon which the finding can be 
sustained; in other words, unless we think that upon the evidence a verdict should 
have been directed for the defendant as a matter of law. Lawton v. Carpenter 
(Cc. C. A. 4th) 195 F. 362; Sena v. American Turquoise Co., 220 U. S. 497, 501, 
31 S. Ct. 488, 55 L. Ed. 559; Beuttell v. Magone, 157 U. S. 154, 15 S. Ct. 566, 39 
L. Ed. 654.” 

[2| Here the trial judge found as a fact that there was no substantial com- 
pliance with the contract in the policy as to the watchman service, and his hoid- 
ing on that point is binding upon us, if there is substantial evidence to support it. 
We do not think it necessary to go into detail with regard to the evidence vpon 
which the trial judge based his finding as to whether the watchman service was 
maintained. An examination of the testimony convinces us not only that there 
was substantial evidence to support the judge’s finding, but that his finding was 
clearly right. 

[3] On the question as to whether the “watchman clause” in the policy is a 
warranty or merely a representation, the judge below held as a matter of law 
that it was a warranty, and in this we concur. Certainly the terms of this clatise 
as quoted above are clear and unambiguous. Indeed, it would be hard to conceive 
how the language could be more explicit. The insured solemnly contracted to do 
certain things, in consideration of a reduced rate. These things it did not do and 
the whole system of insurance would be destroyed if agreements of this character 
were to be held to be immaterial and of no force. This court said in Walters v. 
Mutual Life Insurance Company, 64 F.(2d) 178, 182: “Insurance contracts should 
be and are as sacred and binding as any contracts made in the course of other 
commercial business, and in the absence of any ambiguity the plain and ordinary 
meaning of simple words should be given effect.” 

\gain in the case of Fidelity & Casualty Company vy. Phelps, 64 F.(2d) 233, 
236, we held that: “The right of an insurance company to contract and to have 
the contract, once made, enforced, is unquestioned.” 


[4] As was said by Mr. Justice Sutherland in Bergholm y. Peoria Life Insur- 
ance Company, 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416: 


“It is true that where the terms of a policy are of doubtful meaning, that 
construction most favorable to the insured will be adopted. Mutual Life Ins. Co. 
v. Hurni Co., 263 U. S. 16/7, 174 44S. Ct. 90 66 L. Ea 235. 3 A. L.. R: 102: 
Stipcich vy. Insurance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895. This 
canon of construction is both reasonable and just, since the words of the policy 
are chosen by the insurance company; but it furnishes no warrant for avoiding 


*For a discussion of the effect of a request by each party for a directed verdict, see 
opiiion by Judge Van Valkenburgh in General Tire Co. v. Standard Accident Insurance 
Company (C. C. A.) 65 F.(2d) 237. 
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hard consequences by importing into a contract an ambiguity which otherwise 
would not exist, or, under the guise of construction, by forcing from plain words 
unusual and unnatural meanings. _ 

“Contracts of insurance, like other contracts, must be construed according to 
the terms which the parties have used, to be taken and understood, in the absence 
of ambiguity, in their plain, ordinary, and popular sense. * * * 

“And to discharge the insured from the legal consequences of a failure to 
comply with an explicitly stipulated requirement of the policy, constituting a con. 
dition precedent to the granting of such relief by the insurer, would be to vary 
the plain terms of a contract in utter disregard of long-settled principles.” : 

Certainly a clause with regard to maintaining a watchman for a furnituie 
storage warehouse, to guard against sprinkler loss, is a warranty and a material 
warranty which, if breached, prevents recovery on the part of the insured. 

On the question as to what constitutes a warranty and what constitutes a 
representation, we have examined a number of authorities? but have found none 
where an agreement of this character has been held to be immaterial. ‘Such an 
agreement would seem to be especially material with respect to the kind of insur- 
ance here under consideration. 

[5] It was contended that the insurance company had at least some knowledge 
of the conditions existing at the plant, at the time of the loss, and was therefore 
estopped from setting up the defense of a breach as to the watchman service. On 
this point the judge below held against the plaintiff and said: “The fact remains 
that even after the inspector acquired this knowledge in January, 1932, the plain- 
tiff, without informing the defendant and without the defendant being in any way 
in possession of the knowledge, discontinued all watchman service within the 
storage building. The service up until that time had not been complete and had 
net complied with what the defendant’s witnesses have stated did constitute an 
approved watchman service; but beginning about February 24, 1932, the plaintiff 
discontinued this service altogether.” 


In the case of Lumber Underwriters of New York v. Rife, 237 U. S. 605, 35 
S. Ct. 717, 59 L. Ed. 1140, largely relied upon by the judge below in his opinion, 
will be foutd a discussion of the principles governing the instant case, and we 
think this case sustains the trial judge in his conclusions of law. The point that 
the clause in question is not a warranty because not specifically referred to in the 
policy as a warranty is without merit. 


[6] A question is raised on behalf of the plaintiff as to the effect of a breach 
of warranty in the state of Virginia. An examination of the Virginia statutes 
leads us to the conclusion that the enactment of the most recent act in that state, 
on this question, section 4227, Va. Code 1930, makes it unnecessary for the insur- 
ance company to prove that the breach of the warranty contributed to the loss 
and that under the Virginia rule, as under the federal rule, breach of a material 
warranty will defeat recovery on an insurance policy whether contributing to the 
loss or not. The Virginia law to-day is in accord with the common-law doctrine 
that a breach of a material warranty in an insurance policy will defeat recovery, 
with the exception that, under the Virginia rule, the breach of warranty must 


2See the following: Crocker v. People’s M. F. Ins. Co., 8 Cush. (Mass.) 79; Rice v. 
Fidelity & Deposit Co. (C. C. A.) 103 F. 427; Smith et al. v. Delaware Ins. Co., 3 Wash. 
Cc. C. 127, Fed. Cas. No. 13,035; Franklin State Bank v. Maryland Casualty Company 
(C. C. A.) 256 F. 356; Waller v. Northern Assurance Co. (C. C.) 10 F. 232; Hazard’s 
Adm’r v. New England Marine Ins. Co., 8 Pet. 557, 8 L. Ed. 1043; Moulor v. American Life 
Ins. Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed.-447; Nonantum Inv. Co. v. Maryland Cas- 
ualty Co. (C. C. A.) 56 F.(2d) 329; Albion Lead Works v. Williamsburg City Fire Ins. Co 
(C. C.) 2 F. 479; Hosford v. Germania F. Ins. Co., 127 U. S. 399, 8 S. Ct. 1199, 32 L. Ed. 
196; Whealton Packing Co. v. Atna Ins. Co., 107 C. C, A. 113, 185 F. 108, 34 L. R. A. 
(N. §S.) 563; Glendale Woolen Co. v. Protection Ins. Co., 21 Conn. 19, 54 Am. Dec. 309; 
Williams v. New England Mut. Fire Ins. Co., 31 Me. 219; Hartford Protection Ins. Co. vy. 
Harmer, 2 Ohio St. 452, 59 Am. Dec. 684; Farmers’ Insurance & Loan Co. v. Snyder, 16 
Wend. (N. Y.) 481, 30 Am. Dec. 118: Baltimore Life Ins. Co. v. Floyd (1915) 5 Boyce (Del.) 
431, 94 A. 515; Spence v. Central Accident Ins. Co., 236 Ill. 444, 86 N. E. 104, 19 L. R. A. 
(N. S.) 88; Everson v. General Acc. Fire & Life Assur. Corp., 202 Mass. 169, 88 N. E. 
658, 659; Commonwealth Ins. Co. v. Monninger, 18 Ind. 352: Weil v. New York L. Ins._Co., 
47 La. Ann. 1405, 17 So. 853; Dewees v. Manhattan Ins. Co., 34 N. J. Law, 244; 4 Couch 
Cyclopedia of Ins. Law 2607, § 818; 14 R. C. L. 1027, § 207; 32 _C. J. 1275, § 496; 3 Joyce 
3038, § 1882; 4 Couch 2858, § 868; 14 R. C. L. 1134, § 315; 26 C. J. 247, § 313. 
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exist at the time the loss occurs. Here there can be no doubt, under the finding 
of the trial judge, that a breach existed at the time of the loss. It is, however, 
hard to conceive why the fact that a watchman did not make regular visits to 
the place where the leakage was occurring must not necessarily have contributed 
to the loss. 

[7, 8] The policy provided that any loss for which the insurance company 
might be liable should be payable sixty days after proof of loss was received and 
ascertainment of the loss had been made, and it is contended on behalf of the 
plaintiff that the defendant had waived its right to deny liability, for the reason 
that after the loss, and with knowledge of the facts, the insurance company had 
promised to pay the loss. This contention arose as follows: On June 3, the presi- 
dent of the furniture corporation wrote to the insurance company at its home 
ofice in New York calling attention to the fact that more than sixty days had 
elapsed since the conference with the adjuster; he asked that a check be sent 
covering the amount of the agreed loss; some five or six days thereafter the 
furniture corporation received through the mails a post card which read as 
follows: 

“THE HOME INSURANCE CO. Insurance Co. 
“59 Maiden Lane 


“Telephone John 4—5800 
“New York 
“Dear Sir: 

“We are in receipt of your letter in relation to loss under Policy No. 951-967 
Coleman Furniture, assured, which occurred on Mch. 25, 32 and the same has 
been referred Herbert C. Taylor, State Agent, American Nat’l. Bank Bldg., 
Richmond, Va. 

“Yours Truly, 


“THE HOME INS. CO. Insurance Co. 
“He will issue draft 
in payment of loss.” 


The signature (THE HOME INS. CO.) was by rubber stamp. The matter 
on the lower left-hand corner was written with pen and ink. There was nothing 
on the card or in the evidence to show who actually prepared or mailed it. On 
June 29, 1932, after receipt of this card, the state agent of the insurance company 
called upon the officials of the furniture corporation and informed them that the 
company would contest liability on the policy. 


The judge below held that this post card could not be construed to constitute 
a positive and unconditional promise to pay the amount of the loss, and in this 
we think he was right. As was well said by the judge: 


“It is an accepted principle that an insurance company which has, with full 
knowledge of a breach of a condition of the policy, promised to pay an admitted 
loss will be deemed to have waived its right to rely on the breach. But the appli- 
cation of this principle must not overlook other considerations which enter into 
the law of waiver and estoppel; and those considerations are no different when 
applied to a promise to pay a loss than when applied to other actions by the 
insurer relating to other aspects of the contract. There is sound authority for 
aud much force in the view that the insurer is not estopped unless the insured 
relied upon the action of the insurance company and that his situation has been 
changed as a result thereof, and that it would operate as a fraud upon him to 
allow the insurer to retract or disown its previous conduct. 


“See Globe Mut. Life Insurance Co. v. Wolff, 95 U. S. 326, 333, 24 L. Ed 
387, where it is said: “The doctrine of waiver, as asserted against insurance com- 
panies to avoid the strict enforcement of conditions contained in their policies, is 
only another name for the doctrine of estoppel. It can only be invoked where the 
conduct of the companies has been such as to induce action in reliance upon it, 
and where it would operate as a fraud upon the assured if they were afterwards 
allowed to disavow their conduct and enforce the conditions.’ ” 

While there is a conflict of authorities on this point, we are of the opinion 
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that the great weight of authority is that the rule is as was stated by the trial 
judge. 

See Joye v. South Carolina Mut. Ins. Co., 54 S. C. 371, 32 S. E. 446; Pheenix 
Ins. Co. v. Lawrence, 4 Metc. (Ky.) 9, 81 Am. Dec. 521; St. Onge v. Westchester 
Fire Ins. Co. (C. C.) 80 F. 703; Bakhaus v. Germania Fire Ins. Co. (C. C. A.) 
176 F. 879; United Shoe Mach. Co. v. Abbott (C. C. A) 158 F. 762; Modern 
Woodmen v. Tevis (C. C. A.) 111-F. 113; Cable v. U. S. Life Ins. Co. (C. C. A.) 
111 F. 19; Hubbard v. Mutual Reserve Fund Life Ass’n (C. C.) 80 F. 6x1. 
Compare Cox v. American Insurance Company, 184 Ill. App. 419; Maxwell y, 
Insurance Company, 117 Me. 431, 104 A. 812; Couch on Insurance, Volume 2, 
page 1752. 

[9] There are some assignments of error as to the refusal of the trial judge 
to admit certain testimony to the effect that the property in question was as 
well protected without the stipulated “watchman service” as it would have been 
with it. This evidence was properly excluded by the trial judge below for the 
reason that to admit it would be to substitute the judgment of those testifying 
for the agreement of the parties. In this connection the judge said: “Where the 
facts are not in dispute, I do not think the jury should be permitted to put its 
interpretation upon the legal effect or legal result of those facts, nor should I run 
the risk of having the jury say that an approved watchman service was main- 
tained when, in the opinion of the court, by every proper construction of the 
terms of the contract and of the law applicable thereto, none such was main- 
tained.” 

[10] In any event, the refusal to admit this evidence could not have been pre- 
judicial to the plaintiff if the “watchman clause” constituted a warranty and was 
breached, as the evidence offered became immaterial. 

There was no error in the trial, and the judgment is, accordingly, affirmed. 





LINCOLN FIRE INS. CO. OF NEW YORK v. HURST. 
Supreme Court of Florida, Division B. Oct. 17, 1933. 
150 Southern Reporter 722. 
1. INSURANCE. 


Suit on fire policy, payable to conditional sale vendor and purchaser, could 
be maintained by purchaser individually and for use of vendor’ who refused 
to join in suit (Comp. Gen. Laws 1927, § 4201). 

(For other cases, see Insurancé, Dec. Dig. § 624[2].) 

2. INSURANCE. 

Adjuster’s admission of liability under fire policy and offer to pay only 
certain sum waived proof of loss and provision that suit could not be brought 
until after lapse of sixty days 

(For other cases, see Insurance, Dec. Dig. $§ 561, 623[1].) 

Terrell and Brown, JJ.., dissenting. 

Error to Circuit Court, Escambia County; L. L. Fabisinski, Judge. 

Suit by Ernest Hurst, individually and for the use of Frank E. Welles, 
against the Lincoln Fire Insurance Company of New York. Judgment for plain- 
tiff, and defendant brings error. 

Arffimed. 

Wm. Fisher, of Pensacola, for plaintiff in error. 

John M. Coe of Pensacola, for defendant in error. 

BurForp, Justice 

Frank E. Welles sold to Ernest Hurst a certain lot, together with materials 
for building a house thereon under a conditional sales contract. The purchaser 
was a carpenter who erected the house and thereupon the agent of plaintiff 
in error solicited Hurst to write insurance on the house and the furniture in 
the house. The agent inspected the house and wrote a policy in the sum of 
$1,250 insuring the house against loss by fire, the insurance payable to Frank E. 
Welles and Ernest Hurst. 

While the policy was in force, the house and furniture were destroyed by 
After the fire occurred, there were conferences between the adjuster repre- 
senting the insurance company and the insured, Hurst. F “ 

The adjuster agreed to pay the face of the policy on the furniture, $300, 


hire. 








Fire] Lincoln Fire Ins. Co. of New York v. Hurst 649 


and finally offered to pay $900 in settlement of the loss of the building. Hurst 
refused to accept this and the adjuster advised that the company would not pay 
any more than that amount. Thereupon, Hurst filed suit. 

We do not mean to say that there is not some contradiction in the record 
as to the above outline of the statement of facts, but these are the facts which 
could have been, and evidently were, reasonably deduced. 

The suit was brought in the name of Hurst individually and for the use of 
Welles. It was alleged in the declaration and so proven that Welles had declined 
to join in the suit." It was alleged in the declaration that by reason of the course 
pursued by the adjuster for the insurance company, defendant waived notice of 
proof of loss and the period of time required before suit could be instituted and 
that except for the matters waived “all matters and things have been done and 
performed, all periods of time have elapsed and all events and conditions have 
existed and happened to entitle the plaintiff to the performance by the defendant 
of its said contract and to entitle the plaintiff to the said sum of $1,250.00 and 
nothing has occurred to prevent the plaintiff from maintaining this action.” 

Demurrer was filed to the declaration and the same was overruled. There- 
apon, defendant filed three pieas. 

The first plea in effect denied that the adjuster had done anything which 
could be construed as a waiver of proof of loss or a waiver of sixty days after 
proof of loss, to which the insurance company was entitled before ‘the plaintiff 
could maintain the suit and denied the right of plaintiff to maintain the action 
as the sole plaintiff. 

The second plea was to the same effect, as was also the third. 

In addition to this, the first plea alleged that the negotiations had between 
Hurst and the adjuster were had without “any negotiations having been had with 
Frank E. Welles, the other insured under the policy, and without any proof of 
loss having been filed by the said Frank E. Welles and without any authority 
on the part of Frank E. Welles. 

Motion was filed to require defendant to amend its plea numbered 1 by 
striking therefrom the above allegation and also to strike from the second plea 
the following allegation: 

“And without any authority from Frank E. Welles, and without any proof 
of loss or statement of the same having been filed by the said Frank E. Welles.” 

And also to strike from the third plea the following allegation: 

“That no negotiations were had with Frank E. Welles, the other of the two 
persons assured under the policy, and that the plaintiff was not acting with any 
authority of the said Frank E. Welles in conferring with the defendant’s Ad- 
juster. 

“That as the plaintiff well knew, the house had been built new a short time 
before the fire at a cost very considerably less than twelve hundred and fifty 
($1250.00) dollars, which was the face amount of the policy.” 

“And without any negotiations having been had by the defendant’s Adjuster 
with the other assured and without any authority to act for the other assured 
under the said policy, and without the other assured having filed any proof ‘of 

Upon hearing this motion, the motion was granted, except as to the striking 
of that part of plea No. 3 as tolows: 

“That as the plaintiff well knew the house had been built new a short time 
before the fire at a cost very considerably less than twelve hundred and fifty 
($1,250.00) dollars which was the face amount of the policy.” 

As to the striking of which the motion was denied. 

On trial the verdict was in favor of the plaintiff for the face of the policy, 
together with $125 as reasonable attorneys’ fees. 

The plaintiff in error suggests that there are five questions to be determined. 
Quoting from the brief, they are as follows: 

“Has a conditional vendee the right to recover the full amount of an 
insurance policy insuring him and the conditional vendor jointly, the declaration 
on the policy alleging the refusal of the vendor to join in the suit, and failing to 
allege the interest of the vendor or of the vendee or whether the conditional sale 
contract is in default?” 

The court below held: “Yes.” 


2. “Does a waiver of proof of loss by an insurer, other than by an uncondi- 
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tional denial of liability, operate as a waiver also of the policy stipulation that 
the amount of the loss shall be payable sixty (60) days after its due ascertain- 
ment, so as to give an insured the right to institute suit within one or two days 
after the time when the alleged waiver of proof of loss took place?” 

The court below held: “Yes.” 

3. “Are the allegations of the declaration in this case sufficient to show 
waiver by the insurer of proot of loss?” 

The court below held: “Yes.” 

4. “Was the evidence sufficient to show a waiver by an insurer of the filing 
of proof of loss by insured ? 

The court below held: “Yes.” 

5. “The giving of certain charges, and the refusal of others, by the court 
below, and certain rulings of the Court on the admission of testimony are 
assigned as error and are specifically discussed in the argument.” 

We think these questions were answered correctly by the trial court. 

In Insurance Co. of North America et al. v. Erjckson, 50 Fla. 419, 39 So. 495, 
498, 2 L. R. A. (N. S.) 512, 111 Am. St. Rep. 121 7 Ann. Cas. 495 this court said; 

“The interest of a purchaser of property which he has unqualifiedly agreed 
to buy and which the former owner has absolutely contracted to sell to him 
upon definite terms, is the sole and unconditional ownership within the true 
meaning of the ordinary clause upon that subject in insurance policies, because 
the vendor may compel the vendee to pay for the property and to suffer 
loss that occurs.” 

To the same effect is the holding in Phenix Insurance Co. v. Hilliard et al, 
59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 171. 

[1] In this case a condition is presented more favorable to the plaintiff than 
were the conditions in those cases. Here the policy was payable to the vendor 
and the vendee. The declaration alleges and the proof shows that the vendor 
had refused to join in the suit and, thereupon, the vendee sued for himself and 
for the use of the vendor.” There could be no doubt that he had the right to 
pursue this course because otherwise the vendor would be in a position to cut 
off the vendee’s right of recovery under the policy. 

Even if there were no other legal reasons to support the joint insured’s 
right to maintain this action as it was instituted, section 2561, Rev. Gen. St. 
section 4201, Comp. Gen. Laws, clearly accords him this right because under 
the decisions of this court above cited, it must be conceded that he is the real 
party in interest. 

|2] The next question to be considered is whether or not there was a waiver 
of the proof of loss and of the sixty-day period to elapse before suit could be 
brought. The answer to this question depends first upon the question of fact 
as to what transpired between insurer and the insured. As to this there was 
conflict in the evidence and it appears that the jury, whose province it was to 
pass upon the conflicting testimony, resolved the determination of those facts in 
iavor of the plaintiff, for which there is ample support in the record. Then we 
ust determine, assuming that the controverted facts have been determined 
in favor of the plaintiff, whether or not the defendant, by having its agent, the 
ad ijuster, go upon the ground and admit liability and offer to pay $900 in settle- 
ment of the claim and refusing to pay more than that amount, has waived proof 
of loss and also waived the sixty-day period before suit could be instituted. 

We think assuming the facts to be established as stated, that the waiver 
was effectuated. 

In the case of Commercial Fire Insurance Co. v. Allen, 80 Ala. 571, 1 So. 202, 
the Supreme Court of Alabama, speaking through Mr. Justice Stone, said: 

“An offer by an insurance company to pay the loss, except upon certain 
things claimed not to be covered by the policy, is a waiver of proofs of loss, and 
gives the insured the right to sue at once, without waiting for the lapse of 60 
days provided in the policy.” 


In President, etc., of Baltimore Fire Insurance Co. v. Loney, 20 Md. 20, the 
Supreme Court of Maryland said: 

‘The objection made to the allowance of interest from the 7th of May 
1857, when payment was demanded, is founded on a clause contained in the 9th 
condition of the policy, providing for the payment of loss within sixty days after 


a 


any 
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the same should be ascertained and proved. There was no dispute as to the 
-_* of the appellees to interest after the time fixed for payment by that con- 
lition, it being an established rule that interest may be claimed from the time 
the principal sum becomes payable by the terms of the policy. McLaughlin v. 
Wash. County Mutual Ins. Co., 23 Wend. [N. Y.] 525. Hallet v. Phoenix Ins. 
Co., 2 Wash. C. C. 279 [Fed. Cas. No. 5,958]. The principle involved is the 
same as in cases where, by the expiration of the time limited for the payment of 
a principal sum, interest becomes payable for the time the sum due may be 
withheld; and the objection made to the allowance of interest in this case, 
presents the question, whether the amount to be paid on this policy, was due 

ind recoverable on the day from which interest allowed was computed. We 
have no doubt on that point. It appears from the statement of facts made by 
agreement of the parties, that the conditions of the policy as to preliminary 
proot, were complied with, and a demand of payment made on the date men- 
tioned, and that the appellant thereupon admitted the loss, and offered payment 
of what it assumed to be the amount of its liability, but in fact a less sum than 
it was bound for, and then, derrying all further obligation om the policy, refused 
to pay any peri i larger sum. Upon these facts we must hold that the con- 
dition as to the time of payment was waived, and that the sum for which the 
appellant was bound thei became due and recoverable. In our opinion the 
allowance of interest is not open to object on” 

To like effect is the holding in Concordia Ins. Co. v. School District No. 98 
(Cc. C. A.) 40 F.(2d) 379, and Omaha Fire Ins. Co. v. Hildebrand, 54 Neb. 306, 
74.N. W. 589. 

In Sovereign Camp of W. O. W. v. McDonald, 76 Fla. 599, 80 So. 566, 567, 
this court, speaking through Mr. Justice Ellis, said: 

“The agreement that proceedings shall not be brought upon the certificate 
within a certain time after proof of death submitted is binding upon the bene- 
ficiary, but it affects the remedy only, and may be waived by the insurer. Now 
an unqualified denial of liability waives preliminary proof of loss or death required 
by the policy. If proof of loss or death is waived, it is unnecessary to submit it. 
Ii it is unnecessary to submit it, it follows that so far as the clause refers to 
proof of death, as a time from which the right to sue accrues, it has been waived 
by the insurer and made as if it did not exist. To hold otherwise would be to 
say that waiver of preliminary proof of death could not be made by the insurer. 
The defendant refused to pay at ail, and based its refusal upon some ground 
distinct from regularity of proof of death, or, as the declaration alleges, without 
‘further objection to formalities of notice and proof of death.’ ” 

While the above statement is not directly in point as to this case, it is per- 
suasive of what should be held to be the law in this jurisdiction. 

It appears to us, therefore, that the declaration sufficiently alleges, and the 
rool sustains such allegations, that there was waiver by the insurer of proof 
of loss and of the period of time which should elapse before institution of this 
suit. 

We have examined the charges and find no reversible error reflected therein. 

|3] The only other question involved is as to the sufficiency of the evidence 
to establish the necessary facts to support the verdict. There is substantial 
evidence to support the verdict and although the evidence is conflicting, the 
conflicts having been resolved in favor of the plaintiff in the court below, the 
defendant in error here, and the trial judge after hearing the evidence having 
refused to set aside the verdict, it is our duty to allow the same to stand. 

The judgment should be affirmed and it is so ordered. 

Affirmed. 

Davis, C. J., and Whitfield and Ellis, JJ., concur. 

Terrell and Brown, Jj., dissent. 


HANDLEY v. HOME INS. CO. OF NEW YORK et al. 
Supreme Court of Florida, Division B. Oct. 3, 1933. 
Rehearing Denied Nov. 9, 1933. 

150 Southern Reporter 902. 


5. INSURANCE. 
When insurer’s agent accepted premium and wrote fire policy for insurer, 
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policy became and remained binding, notwithstanding cancellation and withdrawal 


thereof, attempted without notice to insured and without return of unearned pre- 
mium. 


(For other cases, see Insurance, Dec. Dig. § 232.) 
Error to — Court, Madison County; H. W. Adams, Judge. 


Suit by Ellen Jones Handley, administratrix — the estate of B. Jones, 
deceased, against Po Home Insurance Company of New York and another. Ty 
review a judgment in favor of defendants, plaintiff brings error. 

Reversed, and a new trial awarded. 

W. T. Davis and David Lanier, both of Madison, for plaintiff in error 

Cockrell & Cockrell, of Jacksonville, and R. C. Horne, of Madison, 
defendants in error. 

Burorp, Justice. 

This case is before us on writ of error to a judgment rendered upon a directed 
verdict in favor of the defendants in a suit in trover for the wrongful conversion 
of a fire insurance policy. 

The record shows that on the 27th day of September, 1927, Jacol Vickers, 
as agent of the Home Insurance Company of New York, a standard insurance 
company, wrote a fire insurance policy in that company for one B. Jones, insuring 
against loss by fire a café building, belonging to Jones in the sum of $750, and 
fixtures for a like amount. 


ior 


The record further shows that the policy was reported to the insurance com- 
pany by the agent on the same date, September 27, 1927. 

[1] The evidence further shows that the policy was never actually delivered to 
Jones, but that it was delivered to, and held by, Bank of Greenville as security to 
protect a bank loan. On November 12, the agent, Vickers, who was also an em- 
ployee or officer of the bank, without consulting Jones and without notifying 
Jones, withdrew the policy from the bank and, at the direction of Home Iinsur- 
ance Company, mailed it to the “Stamping Office” at Jacksonville, Fla., to be 
forwarded to Home Insurance Company, Vickers as a witness testified that the 
policy was canceled by the insurance company and was by it ordered sent by him 
to the “Stamping Office,” and that he followed those directions. Vickers received 
the full amount of the premium from Jones, but when at the direction of the 
company he canceled the policy neither Vickers nor the company notified Jones 
of such cancellation, nor returned any part of the unearned premium. While the 
policy was in force under this state of facts, but after it had been withdrawn 
from the bank by Vickers at the direction of Home Insurance Company, and with- 
out any authority from Jones, the property insured was destroyed by fire. De- 
mand was made on Vickers, and then for the first time Vickers told Mrs. Jones 
that the policy had been canceled and returned by direction of the issuing com. 
pany, and they did not have the insurance. Jones died, and his admimistratrix 
brought suit in trover for conversion of the policy. There was sufficient evidence 
to warrant the case going to the jury for the purpose of having the jury de- 
termine the fact as to whether or not the defendants were jointly guilty of an 


unlawful conversion, or as to whether or not either of them were guilty of an 
unlawful conversion. 


2, 3] It appears to he settled, though we find few cases on the subject, that 
an action in trover may be maintained for the conversion of an insurance policy, 
and it appears that this rule applies to a policy of fire insurance, life insurance, 
or marine insurance. See Commercial Credit Co. v. Eisenhour et al., doing busi- 
ness under the firm name and style of Eisenhour Motor Company, an Arizona 
case, reported in 28 Ariz. 112, 236 P. 126, 41 A. L. R. 1274; Hayes v. Mass. Mu- 
tual Life Insurance Co., 125 Ill. 626, 18 N. E. 322, 327, 1 L. R. A. 303; Mutual Life 
Insurance Co. v. Allen, 212 Ill. 134, 72 N. E. 200; Kohne v. Insurance Co. of 
North America, 1 Wash. C. C. 93, Fed. Cas. No. 7920. In these cases it is held 
that the measure of damages is the full amount of the policy upon the theory 
that in each case the suit was against the issuing insurance company and that a 
judgment against the insurance company would in effect cancel the policy. This 
rule would be applicable in the case where the wrongful conversion is by the agent 
and the insurance company jointly, though it might be otherwise if the conversion 
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were such that a judgment therefor would not in effect cancel the obligation con- 
tained in the policy. 

The evidence adduced from the witness Vickers, that he withdrew the policy 
from the bank in which it had been attached to a note given to the bank by 
Jones as security for the payment of the note and at the direction of the insurer 
and, pursuant to such directions, and thereby, placed the policy beyond the reach 
of Jones, was sufficient when uncontradicted to constitute a basis for judgment 
against the insurance company because of its active participation with Vickers, 
its agent, in the wrongful conversion of the policy. 

[4] All this is true although, under the facts as disclosed by the record, the 
administratrix of the estate of Jones could have successfully maintained the suit 
on the policy for the loss occasioned by the fire which totally destroyed the prop- 
erty insured, regardless of the attempted cancellation and withdrawal of the policy. 

' [5] When the agent accepted the premium and wrote the policy for Home 
Insurance Company the policy became a binding contract of insurance, unless “it 
was void or voidable:for reasons not disclosed in the record, and remained a valid 
and binding contract of insurance at the time the loss by fire occurred. There is 
no conflict in the record concerning the fact that Jones had no notice of cancella- 
tion and that no part of the unearned premium was returned to him. 

For the reasons stated, the judgment must be reversed, and a new trial 
awarded. 

It is so ordered. 

Davis, C. J., and Whitfield, Terrell, Brown, and Bufford, JJ., concur. 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. HORNBUCKLE. 
No. 22955. ; 
Court of Appeals of Georgia, Division No. 1. Oct. 23, 1933. 
171 Southeastern Reporter 468. 
3. INSURANCE. 


Recovery on fire policy held unauthorized, where evidence demanded finding 
that insured had failed to comply with provisions of “iron-safe clause.” 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error from Superior Court, Tift County; R. Eve, Judge. 

Suit by J. H. Hornbuckle against the National Fire Insurance Company of 
Hartford, Conn. Judgment for plaintiff, defendant’s motion for a new trial was 
overruled, and defendant brings error. 

Reversed. 


Jones, Fuller, Russell & Clapp and J. D. McLamb, all of Atlanta, for plaintiff 
in error. 


Robt. R. Forrester and Fulwood & Fulwood, all of Tifton, for defendant in 
error. 


Syllabus Opinion by the Court. 

Broyies, Chief Judge. 

[1] 1. An assignment of error on a refusal to grant a nonsuit will not be con- 
sidered by the reviewing court, where the case proceeded to verdict and judgment 
in favor of the plaintiff, and the defendant’s motion for a new trial includes the 
ground that the verdict was contrary to the evidence and without evidence to 
support it. 

[2] 2. A refusal to direct a verdict is never error. 

3. Under the foregoing rulings (repeatedly announced by the Supreme Court 


and this court), the assignments of error on the exceptions pendente lite will not 
be passed upon. 


[3] 4. This was a suit on a policy of fire insurance covering a stock of goods 
and store furniture and fixtures of the plaintiff. The policy contained, among other 
provisions, the warranty known as the “iron-safe clause.” The petition alleged that 
the plaintiff had complied with all the conditions of the policy. The defendant’s 
answer averred that the plaintiff had not complied with the “iron-safe clause” of 
the policy, which is as follows: “Warranty to keep books and inventories, and -to 
produce them in case of loss. The following covenant and warranty is hereby 
made a part of this policy: 

“1. The assured will take a complete itemized inventory of stock on hand at 
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least once in each calendar year; and unless sych inventory has been taken within 
within twelve calendar months prior to the date of this policy, one shall be taken 
in detail within thirty days of issuance of this policy, or this policy shall be null 
and void from such date, and upon demand of the assured the unearned premium 
irom such date shall be returned. 

“2. The assured will keep a set of books which shall clearly and plainly present 
a complete record of business transacted, including all purchases, sales and ship- 
ments both for cash and credit, from date of inventory, as provided for in the first 
section of this clause, and during the continuance of this policy. 

“3. The assured will keep such books and inventory, and also the last preceding 
inventory, if such has been taken, securely locked in a fire proof safe at night, and 
at all times when the premises mentioned in this policy are not actually open for 
business or, failing in this, the assured will keep such books and inventories in 
some place not exposed to a fire which would destroy the property hereby insured, 
In the event of failure to produce such set of books and inventories for the inspec- 
tion of this company, this policy shall become null and void, and such failure shall 
constitute a perpetual bar to any recovery thereon.” 

On the trial the undisputed evidence showed that no proper set of books was 
kept by the plaintiff; that no inventory was taken by him within thirty days after 
the issuance of the policy; and that the inventory taken within twelve calendar 
months prior to the date of the policy was not produced for the inspection of the 
insurance company, but had been left out of the safe and destroyed in the fire. The 
evidence demanded a finding that the plaintiff had failed to comply with the pro- 
visions of the “iron-safe clause” of the policy, which required him to “keep a set of 
books which shall clearly and plainly present a complete record of business trans- 
acted, including all purchases, sales and shipments, both for cash and credit, from 
date of inventory”; and that he also failed to comply with the provisions of the 
clause which required him to keep the last preceding inventory securely locked in a 
fireproof safe at night, and at all times when the premises were not open for 
business, or to keep it in some place not exposed to a fire which would destroy the 
property insured, and to produce it for the inspection of the insurance company. 
Nor does the record contain any evidence showing or tending to show that, because 
of some emergency (as in Liverpool, etc., Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 
326, 45 L. Ed. 460), the inventory was left out of the safe or otherwise lost or 
destroyed. It follows that the verdict in favor ‘of the plaintiff was unauthorized 
by the evidence, and that the court erred in refusing to grant a new trial. See 
Clark v. Fire Association of Philadelphia, 31 Ga. App. 3, 120 S. E. 14, and cit. 

In view of the foregoing ruling, which controls the case, the special grounds 
of the motion for a new trial are not considered. 

Judgment reversed. 

MacIntyre and Guerry, JJ., concur. 

Guerry, Judge (concurring specially). 

I concur in the result reached in this case, but not in all that is said therein. 
An examination of the evidence shows clearly that the plaintiff failed to keep such 
a set of books as would “clearly and plainly present a complete record of the busi- 
ness transacted, including all purchases, sales and shipments.” While it is true that 
it is a sufficient compliance with the “iron-safe clause” that the insured keep a set 
of books from which, “with the assistance of those who understood the sys- 
tem on which they were kept, the amount of purchases and the amount of 
sales can be ascertained” (A®%tna Insurance Co. v. Lipsitz, 130 Ga. 170, 60 
S. E. 531, 14 Ann. Cas. 1070), the records introduced in evidence failed to 
show such a compliance. I cannot agree to what is said in reference to the 
inventory shown. It was shown that an inventory was taken about the Ist 
of April, 1930. The policy was issued on January 12, 1931. It was further shown 
that another inventory was taken beginning March 3, 1931, and completed during 
March, 1931. This inventory taken in March, 1931, was introduced in evidence. 
The inventory taken in April, 1930, was burned in the fire. In so far as the case 
of Clark v. Fire Association, 31 Ga. App. 3, 120 S. E. 14, supra, is cited in support 
of the theory that the failure to keep the inventory taken in April, 1930, would avoid 
the policy, I do not concur. The policy provides that “the assured will take a com- 
plete itemized inventory of stock on hand at least once in each calendar year and 
unless such inventory has been taken within twelve months prior to the date of 
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this policy, one shall be taken in detail within thirty days of issuance of the policy, 
or this policy shall be null and void from such date. * * * The assured will keep 
such books and inventory, and also the last preceding inventory, if such has been 
taken, securely locked,” etc. The purpose of the “iron-safe clause” in a fire insur- 
ance policy is for the purpose of protecting the insurer against fraud on the part 
of the assured, and furnishing a mode by which the insurer may ascertain for itself 
the extent of the loss. The law should lend itself fully to the support of the 
insurer in seeing that all reasonable conditions necessary in support of such a pur- 
pose are carried out. This policy contains the usual stipulations in fire insurance 
policies: so that the insured unless he has taken an inventory of his stock within 
twelve months before the issuance, he must do so within thirty days after the 
issuance of the policy, or it will be void. It is further provided that an inventory 
shall be taken once in each calendar year. If no inventory has been taken prior to 
the issuance of the policy, the assured has protection for thirty days, but not 
thereafter unless he takes an inventory within such time. It is presumed that an 
insurer upon the issuance of a policy of insurance makes at least some inspection, 
or determines in some way for himself the apparent value of the stock of goods 
being insured, and insures the same .for thirty days without an inventory. The 
provision that an inventory be taken each calendar year is for the purpose of 
providing other and additional means of verification of the amount of the stock 
then on hand. Theoretically, at least, an inventory taken five years ago, together 
with a complete and accurate invoice of goods bought and goods sold and cash and 
credit sales, together with evidence as to the difference between the selling price and 
the invoice price, would be sufficient to show the amount then on hand. The inven- 
tory, however, furnishes a new point or balance from which to start an investiga- 
tion. It no longer becomes material as to what the inventories of the preceding 
years may have shown as illustrating what was the amount of the stock at the 
present time. All prior calculations are merged into the new inventory. If this 
inventory is preserved and books showing purchases and sales are also kept and 
preserved, the insurer may, in case of fire, determine for itself the amount of the 
stock on hand at the time of the fire. This is the object and purpose of the provis- 
ion in the policy, and is a sufficient compliance therewith. The failure to preserve 
the inventory made prior to the issuance of the policy, where another inventory 
has been taken and preserved since the issuance of the policy, does not avoid the 
policy. A reading of the record in the Clark Case, supra, will disclose that this 
question was not clearly passed upon. If it may be so cpnstrued, in my opinion 
it is contrary to the true meaning of the iron-safe clause. The failure to pre- 
serve an inventory after it has served its purpose may not avoid a policy, for 
that would declare a forfeiture, which is not favored by the law when the reason 
for the forfeiture has been taken away. 


PEOPLE’S CREDIT CLOTHING CO. v. OLD COLONY INS. 
CO. OF BOSTON. No. 23283. 
Court of Appeals of Georgia, Division No. 2. Nov. 6, 1933. 
171 Southeastern Reporter 587. 


1. INSURANCE. Sle ‘ : 

Existence, when fire policy is issued, of bill of sale, executed by insured, con- 
veying insured property to secure debt, precludes recovery on policy providing that 
it shall be void unless insured has sole and unconditional ownership of property 
insured. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

2. INSURANCE. j 

Record of bill of sale conveying insured property to secure debt will not pre- 
vent insurer from availing itself of fire policy provision requiring sole and 
unconditional ownership; actual notice to insurer being necessary. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by the People’s Credit Clothing Company against the Old Colony Com- 
pany of Boston. Judgment for defendant, plaintiff's motion for a new trial was 
overruled, and plaintiff brings error. 
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Affirmed. 

Geo. & John L. Westmoreland, of Atlanta, for plaintiff in error. 

Spalding, MacDougald & Sibley and Estes Doremus, all of Atlanta, for defend- 
ant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

A creditors’ bill was filed against the plaintiff corporation and the holders of its 
capital stock, who were husband and wife. Personal service was perfected upon 
each of the stockholders, and upon the corporation by service upon its president, 
In settlement of this litigation a bill of sale to secure debt was executed in the 
name of the corporation, signed by its president, to a named person as trustee for 
the creditors, covering the entire stock of goods and fixtures of the plaintiff cor- 
poration, which operated a clothing store. The bill of sale was properly recorded 
in the county where the store was located. The by-laws of the corporation pro- 
vided that a bill of sale to secure debt could only be executed by the corporation 
upon authorization by its board of directors. There was no authorization of the 
execution of this bill of sale by the board of directors of the plaintiff. Thereafter 
the defendant insurance company issued its policy of fire insurance covering said 
stock of goods and fixtures. The policy provided that “This entire policy, unless 
otherwise provided by agreement endorsed or added hereto, shall be void * * * if 
the interest of the insured be other than unconditional and sole ownership.” There 
was a fire, which destroyed said stock of goods and fixtures. The insurance com- 
pany refused payment upon the ground that the policy was void, in that the interest 
of the plaintiff corporation in the property insured was not sole and unconditional. 
The plaintiff corporation filed suit against the insurance company, and it defended 
the action upon the above ground. Upon the trial the above facts appeared with- 
out dispute and the court directed a verdict against the plaintiff and in favor of the 
defendant. The plaintiff made a motion for new trial, which was overruled, and to 
this judgment it excepts. Held: 

[1]1. Where a fire insurance policy contains a clause that unless the owner- 
ship of the property insured is sole and unconditional the policy shall be void, and 
at the time of its issuance there is outstanding a bill of sale to secure debt, executed 
by the insured, conveying the property covered by the policy of insurance, the policy 
is void, and the insured cannot recover thereon. Springfield Fire & Marine Ins. Co. 
v. Chero Cola Bottling Co., 22 Ga. App. 503, 96 S. E. 332. 


[2] (a) While proper record of the bill of sale to secure debt affords con- 
structive notice thereof to the world (Shippen v. Georgia Power Co., 172 Ga. 913, 
159 S. E. 268), and where an insurance company issues a policy with knowledge of 
the true state of the title of the insured therein, it cannot avail itself of the defense 
that the policy is void because of a clause therein that the same will be void if the 
title of the insured in the subject of the insurance is not sole and unconditional 
(Mechanics’ Ins. Co. v. Mutual, etc., Ass’n, 98 Ga. 262, 25 S. E. 457; Springfield 
Fire Ins. Co. v. Price, 132 Ga. 687, 64 S. E. 1074; Blackstock v. Jefferson Ins. 
Agency, 23 Ga. App. 642, 99 S. E. 142), but the knowledge on the part of the 
insurer referred to is actual knowledge, and not constructive notice of the record 
of such bill of sale. The insurer was entitled to rely upon the representations of 
the insured and was not chargeahle with what was on the records. Orient Ins 
Co. v. Williamson, 98 Ga. 464, 467, 25 S. E. 560. 

[3] 2. A corporation is chargeable with knowledge of a bill of sale to secure 
a debt, executed in the name of the corporation by its president, without the au- 
thority required by its by-laws, where the same is witnessed by the attorney ot 
the corporation, who represented it in the litigation to compromise and settle for 
which the bill of sale was executed. Citizens’ Bank v. Citizens’ & Southern Bank, 
160 Ga. 109 (4a), 127 S. E. 219. 

[4] 3. The bill of sale in this case was not void because of lack of authori 
ty in the president to execute it, where the same was given in settlement of liti- 
gation to which the corporation was a party defendant and was properly served, 
although the bill of sale recited that the debts sought to be recovered in the liti- 
gation, which was against it and two other defendants, were not the debts of the 
corporation; such litigation involving the business and property of the corporation. 
Ocilla So. Ry. Co. v. Morton, 13 Ga. App. 504 (2), 79 So. 480; Helping Hand v. 
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Bank of Smithville, 33 Ga. App. 285 (3, 4), 125 S. E. 794; Burch v. Old National 
Trust Co., 40 Ga. App. 497, 150 S. E. 461. 

4. Applying the above principles to the facts of this case, the court did not 
err in directing a verdict in favor of the defendant insurance company. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 

See 
FEDERAL LAND BANK OF BALTIMORE v. COSIMANO. No. 1. 
Court of Appeals of Maryland. 
Nov. 8, 1933. 
168 Atlantic Reporter 886. 
2. INSURANCE. q ; 

That covenant in mortgage required mortgagor to carry insurance for stipu- 
lated minimum amount for benefit of mortgagee held not to limit right of mort- 
gagee to minimum amount mentioned, where insurance policies for greater amount 
were assigned or made payable to him. 

(For other cases, see Insurance, Dec. Dig. § 581). 

Appeal from Circuit Court, Prince George’s County; J. C. Mattingly, Judge. 

Suit by Antonio Cosimano against the Federal Land Bank of Baltimore. From 
a decree in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Argued before Bond, C. J. and Urner, Adkins, Offut, Digges, Parke, and 
Sloan, JJ. 

I. P. Whitehead and William Beasley, both of Baltimore, for appellant. 

Ogle Marbury, of Balitmore (Robert F. Leach, Jr., of Baltimore, on the 
brief), for appellee. 

Apkins, Judge. 

This suit grew out of a dispute as to the appropriation of the proceeds of a 
fire insurance policy. : 

The appellee held a mortgage of $2,000 on the property of Anthony and Hugo 
Battistone subject to a prior mortgage of $5,000. On September 2, 1925, they 
executed a mortgage to appellant to secure a loan of $6,000, out of which the 
$5,000 was paid, and appellee waived his lien in favor of the mortgage of appel- 
lant on being paid the sum of $438.72. Appellee made another loan and took an 
additional mortgage; the balance of his $2,000 and the new loan making in all 
an indebtedness of $2,200, both of his mortgages being subject to the appellant's 
mortgage. Subsequently Hugo, alone, became the owner of the equity of redemp- 
tion. Appellant’s mortgage contained a covenant by the mortgagors to keep the 
improvements on the property insured to the amount of at least $3,400 and to 
cause the policy to be so indorsed as in case of fire to inure to the benefit of the 
mortgagee. The blank forms of the covenant for insurance in appellee’s mort- 
gages were left blank, in the first entirely, and in the second as to the amount, so 
that there is no apparent covenant for insurance in either of them. At the time 
of the execution of appellant’s mortgage, the mortgagors had a policy of insur- 
ance on the house, which was subsequently burned, of $4,000, and that policy 
was indorsed and made payable in case of fire to the mortgagee as its interest 
might appear. This policy was delivered to the appellant. Subsequently, without 
the knowledge of appellant, the mortgagors took out an additional policy on the 
house of $2,000, and had it similarly indorsed for the benefit of the appellant as 
mortgagee. The house was destroyed by fire, and the loss was found to be $5,- 
857.50. On being informed of the fire, appellant, through Wm. H. Shaeffer, chief 
of appellant’s insurance division, wrote the fire insurance company: “The check in 
settlement of this loss is to be made payable jointly to the order of the assureds 
and the Federal Land Bank of Baltimore. Kindly mail it direct to the assureds. 
* * * They will forward it to us after making the proper endorsements.” But 
by request of Mr. Frank M. Stephen, attorney for the mortgagors, one check 
for the loss on the house was made out to the appellee, and a check for the loss 
on personal property in the name of the mortgagors, and the first mentioned 
check was mailed by Mr. Stephen to appellant in a letter dated December 23, 
1930, he having inadvertently omitted to inclose it in a letter of the previous day, 








658 The Insurance Law Journal, Vol. 82 [Mar., 1934 


in which the writer said the mortgagor would like to have $3,000 of the loan 
remain on the farm, and requested appellant to have appellant’s appraiser look 
over the farm, and further requested appellant to advise “what application, if any 
is necessary to be made by Mr. Battistone and his son to accomplish the above.” 
There had been previous correspondence between appellant and Mr. Stephen. In 
a letter of November 24, 1930, he wrote in reply to a letter inquiring about an 
overdue amortization payment that the matter of the adjustment of the fire loss 
had been placed in his hands by the mortgagors, “and out of the proceeds of the 
settlement when made the entire amount due your bank will be paid.” And on 
December 12, 1930, he wrete that he had arrived at a settlement of the insur- 
ance, “and Mr. Battistone says that he would like to know how much of the loan 
could remain on the farm in its present condition because he says that he still 
has a tenant on the property, residing in the tenement house on the property, and 
he still has a stable and other outbuildings and that more land is now cleared than 
when the loan was made. Without binding the bank could you ascertain for me 
what you think the bank would allow to remain on the property in its present 
condition? I think Mr. Battistone would like to let three thousand of the loan 
remain if possible. Also let me know the exact procedure you wish to follow in 
the event he wants part of the loan to remain on the property.” In reply to this 
letter Wm. H. Shaeffer wrote: “In regard to that portion of your letter dated 
December 12th pertaining to the above fire loss, the use of proceeds derived from 
the destruction of building items must be used for either rebuilding or curtailment 
of the loan by applying prepayments against the principal sum of the mortgage. 
Permission must first be obtained from this bank when it is desired to use the 
funds for rebuilding.” 


Subsequently, on December 30, 1930, in auswer to Stephen’s letters transmit- 
ting the check of the insurance company, Shaeffer wrote acknowledging receipt of 
the check, and added: “We note it is the borrower’s desire to reduce the amount 
of his loan to $3000.00 to commensurate for the reduction in security through the 
loss of the dwelling, and the excess of the insurance proceeds after making the 
curtailment on the loan is to be returned for Mr. Battistone’s individual use. The 
appraiser will re-examine the farm within a few days to give his recommendation 
concerning the advisability of this plan and when this report is in hand we will 
write you further on the subject.” And on January 12, 1931, he wrote: “The 
bank has considered the request recently made for the release of insurance pro- 
ceeds derived from the loss of the main dwelling on this farm. This is to advise 
we will permit sufficient amount to be withdrawn to pay the past due semi-annual 
installment and use $3200.00 to apply against reducing the principal sum of the 
mortgage debt. The remaining amount will be withheld to pay bills in connection 
with a bungalow the borrower plans to erect.” To which letter Mr. Stephen re- 
plied on January 16, 1931, that Battistone was willing to have the bank apply 
$3,200 against the principal of the mortgage debt, and sufficient to pay the amorti- 
zation payment, “provided the bank will release to him the balance of the proceeds 
derived from the loss on the main dwelling. He wants to apply this money at 
this time to the second mortgage and build the bungalow out of his own funds 
at his convenience. * * * I am asking that you kindly have your executive 
committee give Mr. Battistone’s request careful consideration and see if they can’t 
grant his request if the Bank is not prohibited by its rules from doing so. I 
presume Mr. Battistone will be prefectly willing to have the Bank apply the 
money if released direct to the second mortgage if the bank would prefer to do 
that. If the bank refuses Mr. Battistone’s request he will be very much displeas- 
ed and will, I think, pay off the entire loan and no doubt will feel, and probably 
state, that the Bank has not taken any steps, as he sees it, to help farmers. 
Kindly let me hear from you as soon as you can in reference to this matter, and 
when you write kindly send me statement showing the exact amount that Mr. 
Battistone owes and what, if anything, will be returned to him if he pays the 
loan in full, and if his request is granted how much in that event will also be 
returned to him.” On January 22, 1931, Stephen wrote that Battistone had asked 
if the bank would release the balance after applying the $3,200 to the principal of 
its mortgage. To which letter Shaeffer replied on January 23, 1931, that the 
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executive committee had considered the recent request and had approved the fol- 
lowing distribution : 
$ 195.00 September installment 
3,040.54 Additional installments Nos. 11 to 52 inclusive 
122.96 Interest from date of last installment 
2,499.00 To be returned to the borrower 


$5,857.50 

And he inclosed a check for the $2,499 to the father of the mortgagor. A 
few days later Shaeffer wrote that the bank had made an error of $57.96, and 
held that additional amount to the credit of Battistone. A statement filed as an 
exhibit in the case shows that after this adjustment the balance of mortgage of 
appellant was $2,619.49. 

The bill of complaint filed in this case by the appellee prayed (1) that a de- 
cree be passed declaring defendant’s mortgage to be subsequent to plaintiff's 
mortgage; (2) that defendant be enjoined from foreclosing its mortgage, except 
subject to the liens of plaintiff's mortgages; (3) for general relief. The defend- 
ant answered, and a good deal of testimony was taken, and by agreement of all 
parties in interest the chancellor, by decree of August 18, 1931, appointed Messrs. 
Charles W. Held and Ogle Marbury as trustees to make sale of the property 
given as security in the respective mortgages, and directed that the money arising 
from said sale be brought into court to be distributed under the direction of the 
court. The report of sale by the said trustees filed on August 16, 1932, in which 
the appellant was named as the purchaser at $2,800, was ratified and confirmed. 
The auditor’s report, after deducting expenses amounting to. $721.03, shows a bal- 
ance in the hands of the trustees of $2,078.97. On February 7, 1933, the court 
decreed that the said trustees pay to the plaintiff said balance of $2,078.97. This 
appeal is from that decree. 

The decree was based on the theory that the mortgage of the appellant was 
paid off by its receipt and acceptance of the insurance money, and that appellee’s 
mortgages moved up to first place. It is admitted that the amount of the check 
of the insurance company to appellant’ was more than the balance of its mortgage 
at that time. 

It is argued on behalf of appellee that, assuming there were no contractuai 
relations between the appellee and the insurance company or the appellant, and no 
covenants in appellee’s mortgages which would give him an equitable lien on poli- 
cies taken out by the mortgagors for their own benefit, yet, on the principle that 
all parties in privity of title have a right to disengage the property of all prior 
incumbrances, the senior mortgagee, on receiving a sufficient amount from insur- 
ance policies taken out for its benefit and as additional collateral security, was 
obliged to apply it to the payment of its mortgage; and the case of Connecticut 
Mutual Life Ins. Co. v. Scammon, 117 U. S. 634, 6 S. Ct. 889, 29 L. Ed. 1007, is 
cited in support of that contention. That case, however, is distinguishable because 
of the covenant in the mortgage which protected the complainant. 


[1] But whether the argument be sound or not, in any event it is true that, if 
the appellant was entitled to be paid the proceeds of the insurance policies by 
reason of the covenant in its mortgage and the indorsement on the policies, or 
the payment was voluntarily made at the instance of the mortgagors, and if, in 
either case, the payment was accepted by appellant solely for its own account, 
that in law extinguished the mortgage, and it could not be revived so as to keep 
its place as a senior lien, by any subsequent arrangement with the mortgagor. So 
it becomes necessary to consider the contentions of appellant: (1) That appellant 
could demand payment of only $3,400, that being the amount of insurance requir- 
ed by its mortgage; (2) that the payment of the entire amount of the loss to 
appellant was with the understanding that part of the check should be paid over 
to the mortgagor. 


[2] We do not find the first contention valid. The covenant in the mortgage 
was to insure for at least $3,400, and to have the policy so framed or indorsed, 
as in the case of fire, to inure to the benefit of the mortgagee. It seems to us 
clear that it was the intent of the parties that the improvements should be insured 
for at least $3,400, and that whatever insurance was taken out should be made 
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payable to the mortgagee to the extent of its interest. I Jones on Mortgages (7th 
Ed.) § 400; Reid v. McCrum, 91 N. Y. 412 (in which the policies were taken out 
without the knowledge of the mortgagee); American Ice Co. v. Eastern Trust 
Co., 188 U. S. 626, 23 St. Ct. 432, 47 L. Ed. 623. We have found no authority 
for the proposition that the right of the mortgagee is limited to the minimum 
amount mentioned in the covenants where policies for a greater amount are assign- 
ed or made payable to him. The cases cited by appellant deal with the failure of 
the mortgagor to have the policies taken out by him made payable to the mortga- 
gee, when an equitable lien in favor of the mortgagee arises by reason of the 
covenant in the mortgage, for the amount mentioned in the covenant. But, even 
if the first contention could be sustained, the second, we think, is not supported 
by the evidence. In our opinion, the chancellor was warranted in finding that the 
payment of the entire amount of the loss to the mortgagee was made and accepted 
unconditionally. There had been a default, and by the terms of the mortgage the 
entire debt became due at the option of the mortgagee. It was also provided 
that after three years the mortgagors might pay off the entire debt by their op- 
tion, and this time had expired. 

[3] At the request of the attorney and agent of the mortgagor, the check 
was drawn by the insurance company to the order of the mortgagee, and was 
forwarded to it by said agent. It is not claimed that the agent was not duly au- 
thorized. Indeed, the testimony of the mortgagor and his father shows that they 
regarded this check as payment of appellant’s mortgage. And the check was sent 
without claiming the right to the return of any part of it, although the company 
had notified the attorney that the insurance money would have to be applied to 
the mortgage debt or to rebuilding. It is true that in sending the check the at- 
torney wrote that the mortgagor would like to have $3,000 of the loan remain on 
the farm; but this was a request and not a demand. It appears from the corres- 
pondence that the attorney and his client recognized that granting of the request 
was optional with the appellant, and depended upon future negotiation and inves- 
tigation. 

Our conclusion is that the acceptance by appellant of the check for more 
than the amount of the then existing debt must be regarded as a discharge of its 
mortgage, and that it could not revive the mortgage as against the appellee’s jun- 
ior lien, by the subsequent negotiations resulting in the return to the mortgagor's 
father of part of the payment which had been accepted. In Frontier Mortgage 
Corporation v. Heft, 146 Md. 1, 125 A. 772, an insurance company which paid the 
proceeds of its policy to the mortgagee successfully sought to be subrogated to 
the claim of the mortgagee against the mortgagor on the ground that, while under 
the terms of the policy it was liable to the mortgagee, it was not liable to the 
mortgagor by reason of a forfeiture on his part. The issue, therefore, in that 
case was different. But it announced the principle (held not applicable to the 
facts of that case) that payment by the insurer to the mortgagee, when the poli- 
cy was taken out by the mortgagor and assigned to the mortgagee for the pur- 
pose of better securing the mortgage debt, is for and on behalf of the mortgagor, 
and discharges the mortgage debt in whole or pro tanto, depending upon the 
amount of the insurance. 

Decree affirmed, with costs to the appellee. 





SUPORNICK v. NORTHWESTERN NAT. INS. CO. No. 29472. 


Supreme Court of Minnesota. Nov. 3, 1933. 
250 Northwestern Reporter 716. 
1. INSURANCE. 


In action on fire policy evidence sustained verdict that there was total loss of 
building. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Syllabus by the Court. 
1. The evidence sustains the verdict finding a total loss of a building insured 
against fire by defendant. 
2. After the loss, the insured assigned her claim under the policy against the 
insurer to plaintiff by written assignment, identified by the insured at the trial and 
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received in evidence without objection. On cross-examination of the insured, an 
inquiry as to the consideration she received therefor was rightly excluded as 
immaterial. By stipulation, the sole issue for the jury was whether the loss was 
total, and the inquiry attempted to inject a collateral issue in which defendant was 
not interested. 

3. After defendant’s witnesses testified that the loss was not total and that 
the building could be repaired or restored to the condition it was in before the 
fire for a sum certain, there was no error in excluding as immaterial the question, 
“Would you have undertaken the job at that figure?” 

4. Nor was it error to exclude an opinion of the witness that the building 
could have been restored to as good condition as before the fire at the price he had 
named, for he had already so testified. 

\ppeal from District Court, Ramsey County; Kenneth G. Brill, Judge. 

Action by Joseph Supornick against the Northwestern National Insurance 
Company. From an order denying its motion in the alternative for judgment not- 
withstanding the verdict or a new trial, defendant appeals. 

Affirmed. 

-Levy & Dretchko, of Minneapolis (Carl W. Cummins, of St. Paul, of coun- 
sel), for appellant. 


Henderson, Gates & Flakne, of Minneapolis, and Daggett & Redlund, of St. 
Paul, for respondent. 
Hott, Justice. 


Defendant appeals from the order denying its motion in the alternative for 

judgment notwithstanding the verdict or a new trial. 
' The action is on a fire insurance policy issued by defendant upon a dwelling 
house owned by Anna R. Nakken in St. Louis Park, a suburb af Minneapolis. The 
policy was for $3,600. Miss Nakken assigned her claim for loss under the policy 
by written assignment to plaintiff; the instrument reciting a consideration “of one 
dollar and other valuable consideration.” The parties stipulated before the trial 
began that the only issue for the jury was whether the fire caused a total loss of 
the insured dwelling, and that, if the jury found a total loss, the plaintiff was 
entitled to a verdict for $3,600 plus interest, and, if the loss was found not to be 
total, plaintiff was entitled to a verdict for $1,405.77 and interest up to the time of 
serving the answer. The jury returned a verdict for $3,600 plus interest. 

[1] The main contention of defendant is that the verdict is not justified by the 
evidence and is contrary to law; that is, the evidence does not warrant any other 
verdict than for $1,405.77, and hence, judgment should be ordered for that sum 
notwithstanding the verdict rendered. The jury were instructed as to what con- 
stitutes a total loss within the meaning of fire insurance policies in harmony with 
the decision in Northwestern Mut. Life Ins. Co. v. Rochester German Ins. Co., 85 
Minn. 48, 88 N. W. 265, 56 L. R. A. 108, and no fault is found therewith. But, 
because certain contractors, produced by defendant, testified that parts of the 
outside frame walls could be utilized in the position left by the fire and that, at 
the cost of $1,400 or $1,500 for material and labor, the building could be repaired 
so as to be in as good condition as before the fire, it follows there was not a total 
loss. Plaintiff produced about an equal number of contractors who, like the other 
contractors having minutely examined the building after the fire, testified that the 
building could not be repaired or rebuilt without razing it to the foundation, that 
some of the foundation, which was of no great value, would have to be repaired, 
and that the salvage in razing the building was less than $25. All the witnesses 
seemed to agree that there was a total destruction of the framework of all parti- 
tions, that there was no salvage in the roof, and that all the plastering was 
destroyed. There was evidence warranting a verdict of a total loss. This verdict 
approved by the trial court should not be disturbed by us on the ground of lack of 
credible evidence to support it. The thought is near at hand that defendant did 
not have great faith in the judgment of its witnesses and appraisers, for it knew 
it was faced with a claim of total loss on a $3,600 policy. This policy was pre- 
sumably the standard Minnesota form under which defendant had the right to 
rebuild or repair. Had defendant believed it could restore the building at a cost of 
$1,400 or $1,500, it is difficult to understand why it did not elect to so do, rather 
than take the chance of paying the full amount of the policy. It had timely knowl- 
edge of the sort of building it was and of the condition in which the fire left it. 
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[2] Defendant claims error in the exclusion of certain testimony. Plaintiff 
was not a witness. The insured testified to the condition the fire left the building, 
and identified the assignment to plaintiff of her cause of action for the loss. The 
instrument was received without objection. It recited a consideration of “one 
dollar and other valuable consideration.” On cross-examination the witness was 
asked, “And what were you paid for that assignment?” to which question an objec- 
tion that it was immaterial was sustained. We see no error here. So far as defend- 
ant was concerned, the insured had the right to assign her cause of action for any 
sum she saw fit, or she could make a gift thereof. Plaintiff cites only one authority, 
Adams v. Reliance Acceptance Co., 187 Minn. 209, 244 N. W. 810. In that case 
there was a direct controversy between the seller and buyer of a contract as to the 
consideration that was to be paid therefor, and it was not authority for admission 
of the evidence of the consideration here received by the witness for the assign- 
ment. Defendant has no interest in the consideration. Gere v. Council Bluffs Ins. 
Co., 67 Iowa, 272, 23 N. W. 137, 25 N. W. 159, and Cress v. Ivens, 163 Iowa, 659, 
145 N. W. 325, are more to the point that the question was immaterial. All that 
was material to defendant was that the cause of action for the loss had been 
vested in plaintiff. Defendant never questioned the validity of the assignment, and 
what the insured was paid therefor by plaintiff could not affect defendant’s liability. 
There may be instances where either an assignor or an assignee of a cause of 
action who, in a trial thereof, has testified concerning the same, for the purpose of 
attacking the credibility of certain testimony so given, may on cross-examination 
he asked as to the consideration for the assignment. But there was here nothing in 
the testimony of the insured that would indicate that an answer to the question 
asked would discredit the witness in any particular. In Cress v. Ivens, supra, it 
was held that a defendant was not entitled to raise the question that the assign- 
ment to the plaintiff of the cause of action was champertous. See, also, Isher- 
wood v. Jenkins Lumber Co., 87 Minn. 388, 92 N. W. 230. 

[3] Another ruling assailed is that after two of defendant's witnesses had 
testified fully and in detail as to the cost of repairing or rebuilding, and had given 
the opinion that it could be done for a sum stated, an answer to this question was 
excluded as immaterial: “Would. you have undertaken the job at that figure?” 
Assuming an affirmative answer, it would have added nothing material to the 
testimony already given. At least defendant could not be prejudiced by excluding 
the question. 

[4] After one of the witnesses above referred to had been asked and answered 
as follows: “And in arriving at an estimate of the cost of restoration, what in 
your opinion, was the cost of placing that property back in as good condition as it 
was immediately before the fire? A. $1405.57"—he was asked: “In your opinion 
could that property have been restored to as good condition as it was before the 
fire, at the price you have ‘set forth?” The court sustained the objection of no 
foundation. It may be doubted whether the ground of the objection was good. 
But no prejudice resulted from the ruling, for the question had already been 


answered. A litigant is not entitled as a matter of right to have a witness repeat 
his testimony. 


The order is affirmed. 


HOLTORF v. ROCHESTER FARMERS’ MUT. FIRE INS. CO. No. 29543. 


Supreme Court of Minnesota. Nov. 3, 1933. 
250 Northwestern Reporter 816. 

2, INSURANCE. 5 ocacnse aes: 

Provision in fire policy relieving insurer from liability if gasoline is stored in 
building, standing alone, states absolute condition, and policy is avoided to that 
extent on breach of condition. ; 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 
3. INSURANCE. ; ‘ 

Under by-laws of farmers’ mutual fire insurance company attached to policy, 
increase of risk through tenant’s storage of gasoline in insured building without 
insured’s knowledge held not within control of insured so as to bar recovery under 
policy. L 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 
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4 INSURANCE. oi gh orca a Sg ’ 

Where separate provisions of fire insurance policy issued by farmers mutual 
fre insurance company are conflicting, policy must be construed as whole and in 
favor of insured to avoid forfeiture, if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3, INSURANCE. oer ae 

Under conflicting by-laws of farmers’ mutual fire insurance company attached 
to policy and relating to storage of gasoline in building and increase of risk by 
means within control of insured, tenant’s storage of gasoline in building without 
insured’s knowledge held not to preclude recovery of loss by fire. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 


Syllabus by the Court. 

1. Evidence examined and held to sustain the trial court’s finding that plaintiff, 
a farm owner, had no knowledge of the fact that a tank of gasoline was stored in 
the barn by her tenant. 

2. A provision of an insurance policy that no loss will be paid on buildings in 
which are stored barrels or tanks of gasoline, standing alone, states an absolute 
condition upon the breach of which the policy is to that extent avoided. 

3(a). Where one provision of an insurance policy provides that no loss will 
be paid on any buildings in which gasoline is stored, and another provision of the 
same policy provides that the policy shall be void if the risk is increased by any 
means within the control of the insured, held that, where the insured had no knowl- 
edge that her tenant had stored a barrel of gasoline in one of the insured buildings, 
the latter section and not the former will control, and recovery will be allowed 
for the loss of the building. 

(b). Though a breach of an absolute condition in an insurance policy cannot 
be avoided by the fact that it was caused by a tenant of the insured without the 
insured’s knowledge and consent, yet if the condition is to avoid the policy only if 
the risk is increased by means within the “control” of the assured, held that, if the 
tenant increases the risk without the insured’s “knowledge,” such increase in the 
risk is without the insured’s “control,” and will not bar a recovery on the policy. 

4. Where two provisions of an insurance policy conflict, the policy is to be 
construed as a whole and in favor of the insured to avoid a forfeiture whereever 
possible. 

\ppeal from District Court, Olmsted County; Vernon Gates, Judge. 

\ction by Ida Holtorf against the Rochester Farmers’ Mutual Fire Insurance 
Company. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

\. H. Clemens, of Rochester, for appellant. 

A. J. Rockne and E. B. Rockne, both of Zumbrota, for respondent. 

DevanEy, Chief Justice. 

Plaintiff is the owner of a farm in Olmsted county, Minn. She is one of that 
substantial group who make up the “retired farmer” class of this state. Defend- 
ant is a farmers’ mutual fire insurance company organized under state law and 
performing a valuable and recognized service in this farming community. On 
May 13, 1929, plaintiff entered into an agreement with defendant, Rochester 
Farmers’ Mutual Fire Insurance Company, insuring the buildings located on her 
farm against loss from fire. The farm was in possession of her son, who was 
an ordinary tenant. On May 8, 1932, the barn on the premises, insured for $1,500, 
was totally destroyed by fire. The by-laws of defendant company were attached 
to and expressly made a part of the insurance contract. Section 13 of the by-laws 
provides in part: “No loss will be paid on buildings containing barrels or tanks 
of gasolene or kerosene.” Section 16 of the by-laws further provides: “Every 
policy issued by the company shall be wholly void under any one or more of the 
following conditions, to-wit: * * * if the risk shall be increased by means which 
are within the control of the assured, without the consent of the company thereto 
endorsed on the policy. * * * ” The tenant, plaintiffs son, had stored a drum or 
barrel of gasoline in the barn. The fire which caused the loss of the barn resulted 
when a lighted lantern ignited the gasoline as plaintiff’s son attempted to draw some 
of it from the barrel or drum. Plaintiff's action to recover from the defendant 
tor this loss was tried before the court, a jury having been waived. The court 
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found that the son was a tenant: that the tenant had stored a barrel of gasoline in 
the barn, and that this caused the fire; that plaintiff had no knowledge of the pres- 
ence of gasoline in the barn prior to the loss, and did not consent to its storage 
there. The court found for plaintiff, and ordered judgment against defendant for 
$1,500, together with interest. From this judgment defendant appeals. 

Four points are raised on the appeal: (1) Is the finding that plaintiff had no 
knowledge of the presence of gasoline in the barn prior to the fire supported by 
the evidence? (2) Does that part of section 13 of the by-laws providing “no loss 
will be paid on buildings containing barrels or tanks of gasolene or kerosene” pre- 
clude recovery on the policy? (3) If the provision of section 13 is not absolute 
how must it be construed in the light of section 16 of the by-laws which provides 
that the policy shall be void “if the risk shall be increased by means which are 
within the control of the assured, without the consent of the company thereto 
endorsed on the policy?” (4) Must the policy be construed as a whole and the 
two provisions of the by-laws read and construed together? 

[1] 1. Defendant contends that plaintiff’s testimony as to her lack of knowl- 
edge of the presence of gasoline on the premises was so evasive and contradictory 
as to be unworthy of credence. The trial court found that plaintiff had no knowl- 
edge of the presence of gasoline in the barn, and did not consent to its storage 
there. There was abundant support in the record for this finding. It has been 
the settled law of this state for almost three-quarters of a century that a finding 
will not be set aside on appeal except where there is no evidence reasonably tend- 
ing to sustain it. “When an action is tried by a court without a jury, its findings 
of fact are entitled to the same weight as the verdict of a jury and will not be 
reversed on appeal unless they are manifestly and palpably contrary to the evi- 
dence.” 1 Dunnell, Minn. Dig. (2d Ed. & Supp.) § 411. 

[2-5] 2. Section 13 of the by-laws above quoted purports to state an absolute 
and unqualified condition upon the happening of which the insurance will be in 
part suspended. Were we dealing with the pure definition of the term “absolute,” 
which transcends any conceivable limitation, if the term “absolute” intended to 
convey that freedom from variability and error natural to human understanding, we 
should call attention to the fact that section 13 deals with tanks or barrels (plural). 
whereas in this case there was admittedly only one barrel (singular) involved and 
concerned with the application of this by-law. We are not, however, adhering to 
technical niceties, and therefore agree that, had section 13 of the by-laws been 
written into this policy without other limitation, qualification, or explanation, and 
had this provision been violated by the storing of gasoline or kerosene in any of 
the insured buildings, then, in so far as that particular building was concerned, a 
forfeiture by the terms of this by-law was provided for in this policy. 

3. Section 13 of the by-laws is by its terms qualified, limited, and explained by 
the exact terms of section 16, which provides that this policy shall be avoided if 
the risk be increased by any means within the “control of the assured” without the 
consent of the company indorsed thereon. There is no escape from the conclusion 
that section 13 was written because of the universally known fact that the presence 
of tanks or barrels of gasoline in a building increases the assumed risk, and that 
what the defendant was manifestly endeavoring to accomplish by section 13 as well 
as by section 16 was to diminish the risk and hazard from fire. Construing section 
16 with section. 13, it seems clear that defendant must indemnify, even though the 
risk was increased by the presence of tanks or barrels of gasoline if such increase 
was by means not within the assured’s “control.” The plaintiff had no knowledge 
of the presence of gasoline in the barn, and did not consent to its being there. 
While it is true that a breach of an absolute condition is not avoided by the fact 
that it was caused by the tenant of the assured without the assured’s knowledge or 
consent (see Schaffer v. Hampton Farmers’ Mut. Fire Ins. Co. 183 Minn. 101, 104, 
235 N. W. 618, 236 N. W. 327, and cases there cited), yet, as we have pointed out, 
the condition here is not absolute and unqualified. We feel that the want of knowl- 
edge and consent on plaintiff's part points obviously and clearly and by its ordinary 
meaning to the absence of “control” on the part of plaintiff. In Royal Exchange 
Assurance of London y. Thrower (D. C.) 240 F. 811, at page 814, affirmed (C. C. 
A.) 246 F. 768, the court said: “ * * * Thrower had no knowledge as to the par- 
ticular use to which this building was being put by the tenant. It is urged here that 
he had control of the building. The language here is ‘any means within the control 
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or knowledge of the insured.’ To control the matter it would seem to be necessary 
that Thrower should have had some knowledge of what was being done in this 
building. It does not seem to me that an owner can be held to the duty of con- 
trolling that of which he does not know.” So, as used in the policy in the case 
at bar, we think the word “control” is substantially synonymous with the word 
“knowledge,” and that without knowledge there cannot be control. For a further 
collection of cases so holding, see Vance, Insurance, c. 12, § 193, note 65. Hence, 
if section 16 is to be accepted as qualifying, limiting, and explaining section 13, then 
unquestionably plaintiff can recover, since the factor which increased the risk (pres- 
ence of gasoline in the barn) was not within her control. 

4. That the insurance contract must be construed as a whole and that section 16 
and 13 of the by-laws must be read and construed together now seems certain. The 
reason which warrants this conclusion is well stated in Royal Exchange Assurance 
of London v. Thrower (C. C. A.) 246 F. 768, 771, thus: 

“The language of an insurance policy is the language of the company. It is 
prolix, involved, conflicting. Important provisions, printed in small type, are rarely 
read hy policy holders. If read, the policy holder would know little more about 
the contract entered into. If the companies desire clearness, there would appear 
to be no good reason why it should not be attained; and, in its absence, the courts 
will give that construction which will, as nearly as may be, give effect to all parts 
of the instrument and brings results as nearly approximating equity as possible. 

“The insurance companies have shown no lack of capacity in so framing lan- 
guage as to protect themselves, and, if they had intended the result herein con- 
tended for, the first of the clauses would doubtless have read something as fol- 
lows: 

“ “This policy shall be void if the hazard be increased by any means within the 
control or knowledge of the insured, and if increased by a change in occupants, 
whether or not within his knowledge or control.’ ” 

This court has taken the same view in the Schaffer Case, supra, wherein it 
was said (at page 106 of 183 Minn., 235 N. W. 618, 620, 236 N. W. 327): “Had 
the insurer intended to forfeit the policy regardless of whose acts increased the 
fire hazard, we would expect the stipulation to read: This policy shall be void if 
the risk is increased by any means whatever within the control of the occupant.” 

This policy is not a uniform policy. There is no uniform policy in use in this 
state to cover the risks authorized in the statute under which this company oper- 
ates. It would perhaps better serve the splendid purpose for which these 
“farmers” or “township” mutual fire insurance companies were organized if there 
were a uniform or standard policy. There are now 162 such mutual companies 
doing insurance business in this state. Far from having policies that are uniform 
or standard, they vary as widely as the whim or desire of the many men who 
organize and manage them. This court must construe these various contracts in 
such a manner as to work forfeiture only where it was clearly intended. “Forfei- 
tures are not favored in the law. They are often the means of great oppression 
and injustice. * * * The courts should be liberal in construing the transaction in 
favor of avoiding a forfeiture.” Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 
234, 242, 24 L. Ed. 689. Ambiguities, doubts, and uncertainties arising from anv 
indefinite language or term in the policy will be resolved in favor of the insured. 
In Zeitler v. Nat. Cas. Co., 124 Minn. 478, 483, 145 N. W. 395, 397, the court said: 
“The language of the policy is of defendant’s own choosing and the confusion 
created thereby, and the apparent conflict in the different provisions, must be 
resolved against it, to the end that the true intent of the parties may be given 
effect. The rule for the construction of such contracts, where ambiguous and 
uncertain, is most strongly against the company and favorable to the insured.” 

Again, in Coughlin v. Reliance Life Ins. Co., 161 Minn. 446, 450, 201 N. W. 
920, 922, the court was of the same view: “Contracts of insurance are to be liber- 
ally construed in favor of the object to be accomplished, and the conditions and 
provisos of every policy will be strictly construed against the insurer who pre- 
pares and proposes the contract, and if the policy can be construed two ways, * * * 
that interpretation must be placed upon it which is most favorable to the insured. 
Forfeitures on such contracts are not to be favored.” 

A case particularly in point is Kierce v. Lumbermen’s Ins. Co., 162 Minn. 


277, 280, 202 N. W. 730, where it appears from reading the record that two clauses 
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very similar to these two under consideration in the case at bar were so construed 
that the insured was allowed to recover. 

From the foregoing, we conclude that the trial court’s finding that plaintiff 
had no knowledge of the presence of gasoline on the premises is supported by the 
evidence; that section 13 of the by-laws does not preclude recovery by the plain- 
tiff, in that it is not absolute, but is to be construed in connection with section 16 
of the by-laws. 

Judgment affirmed. 


GREEN v. MINNESOTA FARMERS’ MUT. INS. CO. et al. No. 29571. 
Supreme Court of Minnesota. Noy. 10, 1933. 
251 Northwestern Reporter 14. 

1. INSURANCE. 

Provision of 5-year crop hail policy operating to work forfeiture in mutual 
insurer's favor may be waived by it (Minn. St. 1927, § 3542). 

(For other cases, see Insurance, Dec. Dig. § 372.) 
2. INSURANCE. 

Soliciting and collecting agent, who has subsisting interest in premiums to 
ye paid on crop hail policy over its entire 5-year term, sent by mutual insurer, 


to collect delinquent premiums, could waive forfeiture provision (Minn. St. 1927, 
§ 2649 
§ 3542). 


1 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 
3. INSURANCE. 

Evidence supported tinding that mutual insurer waived provision for for- 
feiture of 5-year crop hail policy for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

Mutual insurer, leading its member to believe that his policy is in force, can- 
not, on occurrence of loss, assert contrary position. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Syllabus by the Court. 

1. Any provision of an insurance policy operating to work a forfeiture in favor 
of the insurer may be waived by it. 

2. Where an insurance agent representing his company in a certain territory 
as solicitor and collector is sent by the company to one of its insured to collect 
delinquent premiums, and where said agent has a subsisting interest in the 
premiums to be paid on the policy over its entire 5-year term, and where the policy 
carries his name under the designation “agent,” held that such agent has authority 
to waive a forfeiture provision. 

3. Held that the evidence is sufficient to support the trial court’s finding that 
there was in fact a waiver of a forfeiture provision of an insurance policy. Where 
a mutual insurance company so acts as to lead one of its members to believe that 
a policy which he holds is still in force, the company cannot thereafter and upon 
the occurrence of a loss assert a contrary position and claim that the policy no 
longer is in force. ; 

Appeal from District Court, Lyon County; A. H. Enersen, Judge. 

Action by Wallace H. Green against the Minnesota Farmers’ Mutual Insur- 
ance Company and another. From an order denying its motion for a new trial, 
the named defendant appeals. 

Affirmed. 

Frank J. Lorenz, of Minneapolis, and E. V. Molle, of Marshall, for appellant. 

Hall & Catlin, of Marshall, for respondent. 

Devaney, Chief Justice. 

On March 21, 1931, plaintiff, the owner of certain farm land, applied for and 
received from defendant insurance company a hail insurance policy in the amount 
of $2,500 covering crops to be grown on the land for the succeeding 5 years. 
Plaintiff duly paid the survey fee at the time of the issuance of the policy and was 
obligated to pay nothing more until October 1, 1931, at which time the annual 
premium of $125 became due. Plaintiff was unable in October, 1931, to pay the 
necessary premium, but he did pay $25 some time in December, 1931, and another 
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225 some time in April, 1932. No further premium payments were made, and on 
the 20th of July, 1932, a substantial part of plaintiff’s crop was damaged by hail. 
Plaintiff duly notified the company, and the parties determined the amount of loss 
under a nonwaiver agreement, fixing the sum at $1,509.41. The defendant subse- 
quently refused to pay fhe loss, and after due demand plaintiff commenced this 
suit, Defendant contends that, since the 1931 premium was not paid on the due 
date, plaintiff cannot recover because of a certain term of the poli¢cy which sus- 
pended the same without notice or further act by or on behalf of the company if 
the premiums were not paid for 60 days after notification thereof. Plaintiff, on 
the other hand, contends that, even though the 1931 premium payment was delin- 
quent, defendant waived this right of suspension given it by the policy. The case 
was tried without a jury. The trial court found that defendant had waived its 
right to suspend the policy, and pronounced judgment for plaintiff in the amount 
ascertained in the nonwaiver agreement, less $75, the unpaid balance of the 1931 
premium. From an order denying its motion for a new trial, defendant appeals. 
' The case involves three issues: (1) Can defendant waive the conditions which 
are inserted in its policy and by-laws for its benefit? (2) Did the agent, Hansen, 
have authority to waive the suspension provision of this policy? (3) Assuming 
that the agent had authority, did his conduct and course of dealings with the plain- 
tiff and did the acts of the officers and admittedly authorized agents of the company 
constitute a waiver of its right of suspension? 

[1] 1. The by-laws of defendant company, attached to and made a part of the 
policy, provided (article V, § 6): “Upon failure by any member for 60 days after 
notification thereof to pay any premium, survey fee, or assessment made upon his 
policy, such policy shall be and become suspended without notice or further act by 
or on behalf of the company. * * * The company shall not be liable for any loss 
or damage from date of such suspension to date of reinstatement.” Admittedly 
this is a provision operating in favor of the insurer. The by-laws further provide 
(article V, § 4): “The application, policy, and by-laws of this company now in 
force or as hereinafter enacted or amended constitute the entire contract between 
the company and its members and no agent is authorized to enter into any agree- 
ment which alters said contract in any particular.” This also was a provision 
incorporated in the policy by the insurer for its benefit. That any provision operat- 
mg to work a forfeiture of the policy in favor of the insurer may be waived by it 
is too well settled to require any extensive citation of authority. In Knicker- 
bocker Life Ins. Co. v. Norton, 96 U. S. 234, 240, 24 L. Ed. 689, the court, speaking 
of waiver, said: “The company was not bound to insist upon a forfeiture, though 
incurred, but might waive it. * * * [Such a waiver] would not be repugnant to the 
Written agreement, because it would only be the exercise of an option which the 
agreement left in it [the company]. And whether it did exercise such option or 
not was a fact provable by parol evidence, as well as by writing, for the obvious 
reason that it could be done without writing.” Accord, see Parsons, Rich & Co. 
vy. Lane, 97 Minn. 98, 104, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144; 
Cope v. Jefferson Standard Life Ins. Co., 134 S. C. 532, 133 S. E. 440. 

In effect it has been held that even a provision that no agents, or that only speci- 
fied agents, have power to effect a waiver, may itself be waived by the insurer. In 
speaking of such a nonwaiver provision, in Marblestone Co. v. Phoenix Assur. Co., 
169 Minn. 9, 12, 210 N. W. 385, the court said: “It may be inaccurate to speak of 
waiving a nonwaiver clause. The cases use such language; and the authorities are 
that the existence of a nonwaiver clause does not prevent a waiver.” Such non- 
Waiver clauses, being inserted in the policies for the insurer’s benefit, may be 
waived in the same manner as may any other clause inserted therein for its bene- 
fit.” Accord, see Fender v. N. Y. Life Ins. Co., 158 S. C. 331, 155 S. E. 577; 2 
Couch, Cyclopedia of Ins. Law, § 522, p. 1493. Though the statute, Mason’s Minn 
St. 1927, § 3542, permits mutual companies to incorporate into their policies a pro- 
vision that, upon failure of any member for 60 days after notification thereof to pay 
any premium or assessment made upon his policy, such shall lapse or become sus- 
pended, this statutory authorization in no manner affects or limits the right of the 
company to waive or forego its undoubted right to suspend the policy according to 
this 60-day provision. It previously has been held that mutual fire insurance com- 
panies may waive by-laws made pursuant to this section of the statute. Lenning v. 
Retail Merchants’ Mut. Fire Ins. Co., 138 Minn. 233, 164 N. W. 908. See Johnson 
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v. Retail Merchants’ Mut. Fire Ins. 138 Minn. 233, 164 N. W. 908. See John- 
son Vv. Retail Merchants’ Mut. Fire — Co., 112 Minn. 418, 422, 128 N. W. 462, 464 
where, in speaking of this statute, it was ‘said: “Therefore, so far as the statute 
is concerned, there was no intention to deprive mutual fire insurance companies of 
the power to waive the effect of nonpayment of premiums.” 

We therefore conclude that defendant company had full right to waive the 
pre visions of its contract or its by-laws inserted therein for its benefit. 

[2] 2. Defendant insists that Hansen, a soliciting agent, had no authority or 
capacity to effect the waiver upon which plaintiff relies. The record discloses that 
Hansen was licensed by the state of Minnesota as an agent to sell hail insurance, 
and was authorized by defendant company to solicit its hail insurance and to col- 
lect premiums. His name was carried under the designation of “L. P. Hansen, 
Agent,” in the application for hail insurance signed by this plaintiff and made a 
part of the insurance contract. He had a monetary interest in this policy based on 
his right to commissions collected thereunder over the 5-year period for which this 
policy had been written, “provided said agent [Hansen] * * * has rendered con- 
tinued service in obtaining additional applications of insurance for this company,’ 
As we have pointed out, defendant could, if it desired, waive that provision of its 
policy denuding its agent, Hansen, of authority to act generally. As has been said 
in Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 234, 240, 24 L. Ed. 689: “It [an 
insurance company} was not bound to act upon the declaration that its agents had 
no power to make agreements or waive forfeitures; but might, at any time, at its 
option, give them such power.” 

Defendant relies on the cases of Wilkins v. State Ins. Co., 43 Minn. 177, 45 N. 
W. 1, McMartin v. Continental Ins. Co., 41 Minn. 198, 42 N. W. 934, and Goldin y. 
Northern Assur. Co., 46 Minn. 471, 49 N. W. 246, 247, to support its claim that 
Hansen, a mere soliciting agent, was without capacity to waive any of the pro- 
visions of the policy. A careful reading of these opinions, especially the Goldin 
Case, which seems most in point, indicates that there is little similarity between the 
facts of these cases and the admitted facts in the present case. In the Goldin 
Case, the soliciting agent, Jacobson, was just that and no more. His connection 
with the facts upon which was based the claim of waiver was, as the court said, 
“casual conversation” “suggested by mere curiosity.” The court says: “But, even 
if Jacobson had the authority to do so, there is nothing in the evidence from which 
it can be found, even by inference, that he ever in fact consented to additional 
insurance or waived the conditions of the policy.” 

We think it will be granted that in this case there was more than a “casual 
conversation” “suggested by mere curiosity.” Hansen’s name appeared on the 
policy; he was the local agent of defendant in this wide territory admittedly 
intrusted by it with the duties of solicitation and collection. His interest in the 
policy did not cease on the delivery of the policy as was the case in Goldin v. 
Northern Assur. Co. supra. Courts are reluctant to permit insurance companies to 
limit the authority of agents or to exonerate themselves from liability for the acts 
of agents, as was said in Richardson vy. Brotherhood of Locomotive Firemen and 
Enginemen, 70 Wash. 76, 126 P. 82, 83, 41 L. R. A. (N. S.) 320: “This court has 
consistently and steadfastly adhered to the view that it will not permit an insur- 
ance company, whether it be an old-line company or a fraternal organization, to 
change the fundamental law of agency by contract, and thus exonerate itself from 
liability for the acts of those who are in fact and law its agents.” 


From all of the facts we find that Hansen had ample authority and capacity to 
hind the defendant, and that by his conduct and course of dealing with defendant 
he is shown to be something more than a mere solicitor or collector. 


“In the nature of things it is impossible that the powers of any agent can be 
fixed by his title. The possession of authority, whether actual or apparent, is a 
question of fact, not of words. * * * The question whether any given act of an 
agent binds his principal is to be decided by determining whether the third party 
had reasonable grounds for believing, under all the facts of the case, that the 
principal had authorized that act. If such reasonable ground does exist, the prin- 
cipal is bound, whether the agent has been entitled ‘general agent,’ ‘solicitor, or 
‘president.’ ’ Vance, Insurance (2d Ed.) § 118, p. 415. 


[3, 4] 3. The only other question is whether the evidence is sufficient to sup- 





Green v. Minnesota Farmers’ Mutual Ins. Co. et al. 669 


port the finding that the “company, by its acts and agreement with the plaintiff, 
waived said provision in the policy and waived the effect of the non- payment of 
premiums, and said policy of insurance was not suspended at the time of the 
loss. * * ** We think it is. Hansen visited plaintiff's farm in December, 1931, and 
, March, 1932, on each occasion receiving from the plaintiff $25 to apply on the 
delinquent premium due October 1, 1931. On the occasion in March, 1932, a check 
was given, dated March 17, with the request that it be held until April 17, which 
check was cashed by the company some time in April, 1932. There was evidence 
of an agreement made at the time of the giving of this check to the effect that upon 
payment of this $25 the company would carry plaintiff until next fall. Plaintiff's 
testi imony was to the effect that at that time he told Hansen that he had no money 
with which to pay the premium; that he had already sold himself short of grain 
to pay his personal property tax; that he would give Hansen a $25 check to be held 
intil he could sell his hogs, but that he wanted to know “what we are going to do 
toward making settlement with the company,” and explained that he desired to keep 
the policy in force. Plaintiff further testifies that Hansen at that time said to him: 
“You pay no attention to what the company writes you. * * * We will carry you 
until fall,” and gave him to understand that he (plaintiff) need not worry. Further, 
it is undisputed that monthly settlements and one letter were mailed from the 
company's office to plaintiff prior to Hansen’s visit to his farm in March, 1932. 
After that date no further statements were received by plaintiff, and his only con- 
tact with defendant was the letter directed to him by defendant's attorney dated 
\pril 22, 1932. Is it not fair to assume from these facts that Hansen’s visit to 
plaintiff in March, 1932, which brought an end to the monthly statements received 
by him from defendant, was the occasion of an understanding between plaintiff and 
the defendant acting through Hansen which brought a change in defendant’s atti- 
tude and which, except for the letter from the attorney above referred to, marked 
a less insistent attitude on the part of defendant respecting the unpaid premiums? 
From this testimony and these facts the court could well find that an agreement 
to waive the suspension clause of this contract was entered into. 


However, the acts and assurances given hy the agent Hansen were not the only 


basis for plaintiff's claim of waiver of the company’s right of suspension. The 
letters of defendant’s president and of its attorney written to plaintiff during this 
period are most significant. On January 20, 1932, the president of defendant com 
pany wrote plaintiff respecting the $100 balance on premium due the company. This 


was almost 60 days after December 1, the date on which defendant a the sus- 
pension went into effect. Nowhere is there mention of suspension, but defendant’s 
president says to plaintiff: “Is it not your intent and purpose to play fair and be on 
the square with your fellow members ,or associates ?’ 


We might well inquire with what fellow members or associates was plaintiff 
to play square if he had been automatically written out of the company 60 days 
previously. And again on April 22, 1932, defendant's attorney, writing the plaintiff 
under a letter headed “Re Hail Policy #40896,” says: “You have now had plenty 
of time in which to arrange to pay for your insurance.” What insurance we may 
well inquire. Surely not plaintiff’s, if, as defendant contends, he had lost it througn 
the automatic suspension of his policy almost 5 months before the letter was writ- 
ten. Particularly relevant here is the language of this court in Mee v. Bankers’ 
Life Ass'n, 69 Minn. 210, 218, 72 N. W. 74, 77: “It [the insurance company] could 
not insist upon a forfeiture, and at the same time, by word or deed, treat the con- 
tracts as still in force. The right to insist upon and enforce a forfeiture may be 
effectually waived if the party entitled to thus insist and enforce, after, and with 
knowledge of, the default, treats the contract as in force, and deals with the other 
party in a manner consistent only with a purpose on its part to regard the contract 
as still subsisting, and not terminated by the default.” 

We are assuming in the consideration of these facts that defendant at all times 
proceeded with an honest purpose, and at no time was there any thought or desire 
to act deceitfully or to lull the plaintiff into a false sense of security, and we are 
therefore obliged to conclude that defendant’s president and attorney, in speaking 
of plaintiff's “fellow members or associates” and again of “your insurance,” 
meant to be taken literally, and that their failure at any time to mention or even 
to hint at the suspension of the policy indicates, as strongly as acts can indicate, 
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that they intended to waive the 60-day suspension provision, and that they did just 
that. This was not “fair weather insurance,” and the defendant will not be allowed 
to proceed as though the policy were in force, to give assurance to the insured 
and to give him no hint of the suspension of his policy until a loss had occurred, 
and then to invoke the protection of a provision of its policy which it claims ay- 
tomatically worked a cancellation or suspension months prior to the date of loss, 
. To permit this would be in effect to set at naught the settled rule of this court 
that forfeitures in insurance contracts are not favored and will be avoided wher- 
ever possible. Coughlin v. Reliance L. Ins. Co., 161 Minn. 446, 450, 201 N. W. 
920; 3 Dunnell, Minn. Dig. (2d Ed. & Supp.) § 4659. 
We therefore conclude that the company had full power and authority to 
waive the provisions of the policy which created a forfeiture for its benefit, that 
the agent Hansen had the capacity to effect a waiver, and that the evidence is suffi- 


cient to support the trial court’s finding that there was in fact a waiver. 
Order affirmed. 


Stone, Justice: 

I concur in the result. It is practically necessary that insurance companies 
reasonably limit the authority of their agents. Such limitations, when not waived, 
should be enforced. That a particular agent has a commission interest in pre- 
miums does not seem to me to bear one way or the other. But in this case the 
company itself, because of the sum of its direct dealings with the insured and 
those of Hansen, may be held to have waived the provision of its by-laws, part of 
the policy, which otherwise would have caused a lapse. In my opinion, decision 
should be put on the criteria of lapse before, rather than on those of forfeiture 
after, loss. Topinka v. Minnesota Mut. Life Ins. Co. (Minn.) 248 N. W. 660. 





GRIFFIN v. IMPLEMENT DEALERS’ MUT. FIRE INS. CO. No. 6160. 
Supreme Court of North Dakota. Oct. 25, 1933. 
250 Northwestern Reporter (2d) 780. 
1. INSURANCE. 


Fire policy provision requiring insured to keep inventory and books in fire- 
proof safe is sufficiently observed if inventory and books are kept in safe usually 
considered and believed by insured in good faith to be fireproof. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

3. INSURANCE. 

Insured’s swearing, in statement of loss and at trial, to value of insured 
property in amount exceeding value thereof as found by jury, held, not as a 
matter of law, violation of provision avoiding fire policy for fraud or false 
swearing. . 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Syllabus by the Court. 

1. A provision in a fire insurance policy requiring the insured to take an 
inventory and keep a set of books and keep the set of books and inventory 
securely locked in a fireproof safe does not require the insured to guarantee 
the fireproof quality of the safe, and is sufficiently observed if the inventory 
and books are kept in such safe as is usually considered to be fireproof and 
believed by the insured in good faith to be fireproof. 

2. Where the verdict of a jury is attacked on the ground of insufficiency 
of the evidence, and such evidence is conflicting, and there is evidence legally 
sufficient to sustain the verdict under the instructions given, such will be sustained 
as against the objection of insufficiency. 

3. Where a policy of insurance contains a provision that the policy shall be 
void in case of any “fraud or false swearing by the insured touching any matter 
or relating to this insurance or the subject thereof whether before or after a 
loss,” it cannot be said that the insured violated such provision and was guilty 
of perjury and false swearing merely because, in the statement of her loss and in 
the trial of the action, she swore to the value of the insured property in an 
amount in excess of the value of the property as found by the verdict of the 
jury. 

4. Where the court gives sufficient and adequate instructions on the subjects 
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set forth in requests for instructions, it is not error on the part of the court to 
deny the requests made. 

‘Appeal from District Court, Grand Forks County; M. J. Englert, Judge. 

Action by F. R. Griffin against the Implement Dealers’ Mutual Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, 62 N. D. 21, 241 N. W. 75. 

George A. Bangs, of Grand Forks, for appellant. 

Jacobsen & Murray, of Mott, for respondent. 

Burr, Judge. 

Plaintiff seeks to recover upon a policy of fire insurance for $4,800, issued 
to her on a stock of goods situated in Redelm, S. D., claiming that, while said 
goods were insured and on April 12, 1930, they were totally destroyed by fire 
and that at said time they were worth the value of $7,670; that she “duly 
fulfilled all the conditions of said insurance on her part” giving to the defendant 
due notice and proof of the fire, and loss aforesaid, as required by said policy”: 
that the defendant took the position at all times that it was not liable on said 
policy, refused to pay, and “waived the furnishing of proof of loss,” and other 
wise waived any provisions of the policy not complied with by the plaintiff. She 
further alleges that she had no other insurance upon the property, that the value 
of the property destroyed exceeded the total amount of the policy, and so she 
asked judgment in the sum of $4,800, with interest at 6 per cent. from the 
time of loss. 

The defendant answered denying generally, and then specificially alleged the 
policy of insurance issued by it was of such character that it was “controlled 
and governed by the laws of the State of South Dakota”; that such policy 
included “the South Dakota Standard Inventory and Iron Safe Clause,” which 
required the insured to take an inventory of stock insured at least once every 
twelve months during the term of the policy; that the plaintiff violated such 
clause: that the policy provided the company should not be liable beyond the 
actual cash value of the insured property at the time of such loss, and that 
such loss was to be ascertained according to its actual cash value with proper 
deduction for depreciation, and should in no event exceed cost of replacement; 
that, if there was any difference between the parties as to the value, appraisers 
should be appointed in accordance with the provisions of the policy and that 
there has been no ascertainment of the actual cash value, no difference with 
respect thereto between the plaintiff and defendant; that the amount of the loss 
has not been determined; that the amount due on the policy is not due until 
sixty days after due notice, ascertainment, estimate, and satisfactory proof of 
loss have been made. Defendant further alleges that plaintiff failed to give 
due notice of loss as required by the policy, did not separate the damaged and 
undamaged personal property as required, did not make a complete inventory, 
and otherwise did not complete or fulfill the requirements of the policy. 

Plaintiff replied that she gave such notice of facts regarding the loss as was 
required by the duly authorized agent of the defendant and it was satisfactory to 
it; that she complied with the provisions of the policy; that the property insured 
was inventoried, its value ascertained in accordance with the usual method, mode, 
and manner used by the parties hereto in previous cases of insurance and accepted 
by the defendant; and that, where inventories were made, the defendant flatly 
refused to accept them and led the plaintiff to believe that any further act 
therein “would constitute an idle ceremony.” 


The case was submitted to a jury, and at tne close of the trial defendant 
moved for a directed verdict, which was denied, and the jury returned a verdict 
tor the plaintiff for $3,825; judgment was entered in the sum of $4,418.76. Defend- 
ant moved for a judgment notwithstanding the verdict or for a new trial, which 
motion was denied, and thereafter defendant appealed from the judgment and 
from the order denying the motion for judgment notwithstanding the verdict or 
for a new trial. 

There are about eighty specifications of error with various subdivisions 
grouped under several heads, and it is impracticable to set forth all of them. 
However, the “ultimate facts” as claimed by appellant show that the alleged errors 
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consist of numerous allegations to the effect that the plaintiff violated the “iroy 
safe clause,” did not comply with the other provisions of the policy, that there 
was no waiver or estoppel on the part of the defendant, and that there were 
numerous errors in the introduction of testimony and in the charge given by the 
court. 

There is no need to dwell upon whether the policy issued was a South 
Dakota contract or a North Dakota contract. The defendant alleges that the 
policy is controlled and governed by the law of the state of South Dakota, the 
court construed it in accordance with the law of South Dakota, and the respond- 
ent says the case was submitted to the jury on that principle. 

One reason for the insistence of the South Dakota character of the policy is 
the presence in the contract of what is called the “inventory and iron safe clause.” 
It was made the condition of the insurance that the insured should take an inven 
tory at stated times, keep a set of books, and that the books and inventory should 
be securely locked in a fireproof safe, or in some secure place not exposed to a 
fire which would destroy the buildings where such business is carried on 

[1] Defewdant says that the court in substance instructed the jury that “as a 
matter of law the plaintiff had established. by the evidence: (1) that she made 
inventories which complied with the policy requirements; (2) that she made these 
inventories at the time as required by the policy.” The charge of the court does 
not bear out this assertion. The court set forth the condition of the policy requir- 
ing the assured to take an inventory and the manner in which this should be taken 
and also that the books and inventery should be “securely locked in a fireproof 
safe, etc.,” and stated that this is the important part of the case. The court also 
said that a nonwaiver of that provision would make the policy void. The court 
submitted to the jury the question whether the books were kept in a fireproof 
safe; but in defining a “fireproof safe” did not limit the plaintiff to one required 
to be fireproof in fact, but one whiclr the plaintiff had a right to consider and 
did consider was fireproof, leaving to the jury to determine from the evidenc 
whether there was a compliance with such provision in the furnishing of the safe 
that was. furnished. It is conceded that the contents of the safe were destroyed 
by the fire. There is a good deal of testimony in regard to actions of the plaintiff 
in the manner of disposing of important papers, but all these matters were sub- 
mitted to the jury, and we find there was sufficient evidence upon which the jury 
could find that the plaintiff did in fact and in good faith believe the safe to be 
fireproof. The plaintiff is not an insurer of the safe. See Liverpool & London & 
Globe Ins. Co. v. Kearney et al., 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 

With reference to the preparation of the inventory, the court stated that these 
provisions of the policy should be construed strictly against the insurer and 
liberally in favor of the insured. The court charged the jury that these provisions 
could be waived by the parties after the fire, though “no waiver shall be implied 
from an investigation of the cause of the fire.’ Defendant charges that the court, 
in opposition to the holding of the South Dakota Supreme Court as to the con- 
struction to be placed upon the “iron safe clause,” charged the jury that such 
provisions should be construed strictly against the insurer. The charge of the court 
does not bear this interpretation. The court was instructing the jury as to the non- 
Waiver agreement, and it was with reference to this agreement that he said the 
provisions should be construed strictly against the insurer. 

Much is said in regard to the failure to present the proof of loss required 
hy the policy. The court instructed the jury that, where the defendant “acted 
upon whatever notice which it got for the loss, after the fire, and proceeded to 
adjust the matter and indicated that it would settle, if it did so, then it had power 
to determine the question of waiver,” and further instructed that, if it found the 
defendant had waived that provision, there would be no “forfeiture of the policy 
with respect thereto, and the defense would not be available.” 

Appellant attacks the proof with reference to the question of waiver of pro- 
visions as shown by the acts of the company and its authorized agents aiter the 
fire, also the testimony in regard to proof of loss and value of the property 
destroyed. The attack is leveled against the sufficiency of the evidence and alse 
incompleteness of instructions of the court regarding the same, as well as erro- 
neous instructions. 
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The transcript consists of over 350 pages of testimony and the oral instruc- 
tions over 20 additional pages of the transcript. Manifestly it is impossible to set 
‘orth the testimony and the instructions in full. 

[2] We have examined the testimony in regard to all the points raised wherein 
it is said to be insufficient to support the verdict, and we find there is evidence of 
, substantial character justifying the submission of the case to a jury. Hence the 
yerdict of the jury is controlling in this respect. The jury having found in favo1 
of the plaintiff, we accept this verdict and assume the defendant waived complete 
compliance with the provisions of the contract and that the value found is the 
true value. Where the evidence is conflicting and there is evidence legally sufficiesit 
to sustain the verdict under the instructions given, the verdict cannot be said to 
be contrary to such instructions, and, where the verdict is attacked on the ground 
f insufficiency of the evidence to sustain it, it will be sustained unless the trial 
court in the exercise of a sound judicial discretion considers the evidence insuf- 
fcent to justify the verdict. Nilson v. Horton et al., 19 N. D. 187, 123 N. W. 397, 
and cases cited; Malmstad v. McHenry Telephone Company, 29 N. D. 21, 149 
N. W. 690. 

The trial court was requested to grant a new trial on the ground of the 
insufficiency of the evidence, and saw fit to deny the motion, thus confirming the 
verdict of the jury. 

We have examined the instructions of the court in the light of the charge 
f “incompleteness,” and do not find the charge substantiated. 

[3] Among the provisions of the contract of insurance was that the same 
should be void “in case of any fraud or false swearing by insured touching any 
matter or relating to this insurance or the subject thereof, whether before or after 
a loss.” Appellant insists that plaintiff violated this provision because in a state- 
ment of her loss sworn to in October, 1930, and presented to the defendant, she 
swore the value of the property destroyed was $7,670; in her testimony at the 
trial she testified several times that it was in excess of $7,000; and that the ver- 
dict of the jury establishes as a matter of law that the value of the property 
destroyed was only $5,100. Apvellant says also that the testimony of the plaintiff 
with reference to a demand for duplicate invoices was flatly contradicted and 
therefore untrue, and that her testimony relative to the purchase and price of 
some of the stock through the medium of her brother’s store at Mahto shows a 
bare-faced fraud. 


It cannot be said as a matter of law that, where the owner of property testifies 
as to its value and a jury thereafter finds a value less than the value testified to 
by the owner, this conclusively establishes perjury and false swearing. The court 
charged the jury that, if they found “any witness has wilfully and knowingly 
testified falsely as to any material fact in issue in this case, you have a right to 
wholly disregard the testimony of such witness” unless supported by creditable 
testimony, direct or circumstantial. The jury could not have disregarded her testi- 
mony even though it may have come to a conclusion different from what she 
testified as to value. We find no specific request for instruction on this point, nor 
do we find the record justifies the assumption that there was deliberate false 
swearing. 

[4] Appellant says the court was in error in refusing to give fifteen requests 
for instructions, and cites in addition thereto twenty-one additional particulars 
wherein it claims the court erred in its instructions. 

Defendant had asked the court to instruct the jury regarding the nature of 
the insurance company; that the policy constituted the entire contract between 
the parties; that the policy was a South Dakota policy; that previous oral nego- 
tiations were superseded upon the signing of the contract; that a solicitor had ne 
authority to waive warranties; that the “iron safe clause” has for its purpose the 
facilitating of the ascertainment of the extent of the loss and to enable the insur- 
ance company to ascertain with substantial certainty the value of the stock 
destroyed, and further safeguards the interests of both parties; that the nonwaiver 
agreement was a valid agreement; that the law of South Dakota required the 
insured to present for examination, as often as required, the books, bills, and 
invoices, etc., in order to ascertain the loss, and provides that the agent is not 
held to have waived any provision by proceeding to examine the books and other 
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vouchers, where the originals are lost; that the South Dakota law provides the 
policy was accepted subject to the stipulation that no officer or agent had power 
to waive any of its provisions. 

It is true these requests are marked “refused”; but the court in substance 
gave a sufficient charge with reference thereto so as to inform the jury correctly 
regarding the nature of the policy, the law governing the same, and the relative 
rights and duties of the parties. To set forth the requests in full and the charge 
would unduly extend the opinion. Where the court gives sufficient and adequate 
instructions on the subject desired it is not error to deny a request for further 
instruction along the same line. Collard y. Fried, 41 N. D. 242, 170 N. W. 525, 
Vollmer v. Stregge, 27 N. D. 579, 147 N. W. 797. 

With reference to the twenty-one alleged errors in the instructions, the appel- 
lant says the court erred in instructing the jury that, while the policy was for 
$4,800 and plaintiff asked interest from April 12, 1930, she should have interest 
from June 12, 1930, and was entitled to interest. There is no error in this 
injurious to the defendant. 

Appellant says the court erred in instructing the jury as to some of the 
conditions of the insurance, when the court read the provisions to the jury, par- 
ticularly the provisions requiring the taking of an inventory at least once every 
twelve months, and the keeping of a “set of books,” etc., in an “iron safe.” The 
court charged the jury that the plaintiff had to comply with these provisions, aud 
the policy would be void in case she did not. The court then instructed the jury 
to the effect that, even if the plaintiff did not comply with this provision, but the 
defendant knew she did not and with full knowledge of the noncompliance pro- 
ceeded to lead the plaintiff to believe the policy would be paid, put the plaintiff 
to expense in connection with the furnishing of evidence of loss and the other 
expenses incidental to the presentation of her claim, the jury had a right to 
determine whether it was estopped from asserting the forfeiture provision of the 
policy. The court proceeded to instruct the jury as to what constituted forfeiture, 
and that the forfeiture provisions were for the benefit of the insurer and could 
be waived. The court also instructed as to waiver of the nonwaiver agreement and 
the waiving of the stringent requirements regarding the notice of loss, proof oi 
loss. This could be waived. See Ley v. Home Ins. Co. (N. D.) N. W. —, 
decided this term. After reading the whole charge, we find that the court fairly 
and fully presented such features to the jury, and that the verdict has support 
in the evidence. 

The defendant charges as error the instruction of the court that the burden 
of proof is upon the plaintiff and that she must overcome the defense by fair 
preponderance of the evidence. We find no error in this respect. The burden of 
the proof was upon the plaintiff. 

But defendant says there is not a sufficient statement of the burden of proof; 
no definition or statement of what is legally construed as an inventory, or sets of 
books, nor a fireproof safe, nor “some secure place,” nor waiver, nor estoppel. 

There is nothing in the charge to the jury in any of these matters which 
would be misleading, and it must be assumed the jury was of sufficient intelligence 
to determine what an “iron safe” is and what a “set of books” may be. Every 
word used does not need to be the subject of a definition, and the allegation that 
the charge is incomplete cannot be sustained. 

The case is a voluminous one, was closely tried, and critically examined. Many 
grounds for allegation of error in the rulings on evidence disappear when the 
whole record is read. After an examination of the whole record, we are satisfied 
that there was a fair trial, that the jury was fairly and properly. instructed, that 
the verdict is sustained by the evidence, and therefore the judgment should be 
affirmed. 


Birdzell, C. J., and Christianson, Nuessle, and Burke, JJ., concur. 





‘Not released by court at date of publication. 
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YOSHIDA et al. v. SECURITY INS. CO. OF NEW HAVEN, CONN,, et al. 
Supreme Court of Oregon. Nov. 21, 1933. 
26 Pacific Reporter (2d) 1082. 
1, INSURANCE. _ 
Ambiguities of fire policy should be resolved against insurer which prepared it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5, INSURANCE. : : 

Landlords held not entitled to proceeds of fire policy taken out by lessee’s suc- 
¢essors who were month by month tenants and not: assignees, since they bore no 
relationship of privity to landlords (Code 1930, § 5-207). 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

7, INSURANCE. 

One having insurable interest in property may secure fire policy, and upon 
destruction of property is entitled to keep policy proceeds though other person also 
having insurable interest sustains heavy loss. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

& INSURANCE. 

Procurement of fire insurance by one having no insurable interest is against 
public policy (Code 1930, § 46-1602). 

(For other cases, see Insurance, Dec. Dig. § 114.) 

§. INSURANCE. 

In action upon fire policy, pleadings and evidence must disclose that insured 
had insurable interest at time policy was issued and also when fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

11. INSURANCE. 

In determining whether complaint in action upon fire policy alleges insurable 
interest, statement in fire policy attached to complaint cannot be considered. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

12. INSURANCE. 

In action upon fire policy, insured’s insurable interest in property need not be 
alleged directly if fact appears inferentially. ° 

(For other cases, see Insurance, Dec. Dig. § 630.) 

13. INSURANCE. 

Complaint, alleging that after fire insured submitted to insurer their proof of 
loss covering their loss on building, and that after submission of proof of loss 
landlords asserted right to insurance money, held sufficient allegation of insurable 
interest in property. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

14. INSURANCE. 

As respects necessity of pleading insurable interest, issuance of fire policy is 
admission that insured possesses insurable interest in property. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

15. INSURANCE. 

Month by month tenants of buildings used for hog-feeding business held to 
possess insurable interest in buildings entitling them to recover upon fire policies 
(Code 1930, § 5-207). 

Under Code 1930, § 5-207, month by month tenancy cannot be termin- 
ated by either party in absence of an agreement to the contrary, except 
upon thirty days’ notice. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

Department 1. 

Appeal from Circuit Court, Multnomah County; Louis P. Hewitt, Judge. 

Suit by S. Yoshida and another against the Security Insurance Company of 
New Haven, Connecticut, and others, wherein Mary E. Hase and others filed cross- 


complaint. From a decree, Mary E. Hase and others appeal. 
Affirmed. 
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This is an appeal by three of the four defendants from a decree of the circuit 
court which held that the plaintiffs who, while in possession under a lease of the 
real property owned by the three defendants aforementioned, procured the policy 
of fire insurance involved in this suit, which names them as the insured, are entitled 
to enforce payment of the same against the fourth defendant, which is the insurer, 
and which also held that the three defendants aforementioned have no interest in 
the policy of insurance. The decree also awarded the insurance company an attor- 
ney fee of $200 to reimburse it for sums expended for legal services in this suit. 

Edward J. Clark, of Portland (George S. Shepherd, of Portland, on the brief), 
for appellants. 

L. A. Recken and W. E. Cameron, both of Portland, for respondent. 

RossMAN, Justice. 

A brief statement of the facts will facilitate an understanding of the disposition 
which we are about to make of the assignments of error. April 11, 1923, when one 
Mrs. L. M. Kandle was the owner of a tract of land comprising 2.726 acres in 
Multnomah county, she as lessor, and one W. Loy as lessee, executed a lease 
whereby she granted to Loy possession of the major part of the land for a term 
of ten years in consideration of his covenants recited in the lease. 


Among those 
covenants were the following: 


“All buildings now on said premises and all build- 
ings to be built on said premises during the term of this lease are to remain on the 
place and belong to the said L. M. Kandle. * * * The lessee is permitted to sublet 
to T. Yoshida who is now operating a hog-feeding plant on this place for the term 
of this lease such portion of the premises as may be agreed upon between them, 
and it is understood that said lessee or said T. Yoshida may maintain a hog-feed- 
ing plant according to the laws governing the same for at least three hundred hogs; 
all buildings to be maintained on the premises in good order and condition and in 
accordance with the laws governing the same; said buildings to remain on the 
premises during this lease and at the termination thereof. * * * It is understood 
that the title to the buildings now on said premises and to be erected by the lessee 
shall vest in the lessor; said buildings to be kept in good condition and state of re- 
pair during the term of this lease.” The lease contained a further provision by 
which the lessor, at the end of the first three-year period, could cancel it, being re- 
quired, however, to give the lessee thirty days’ notice of intention so to do. April 
21, 1923, Loy and the aforementioned T. Yoshida entered into a lease whereby Yo- 
shida was given possession of two portions of the afore-mentioned property for 
the term beginning April 1, 1923, and ending April 1, 1933. One of these tracts 
was 100 by 110 feet in area and the other approximately 80 by 150 feet. This lease 
required Yoshida to pay $15 per month rent for the period ending April 1, 1926, 
and $25 per month for the balance of the ten-year term. This instrument contain- 
ed the following provisions: “All buildings now on said premises and all buildings 
to be built on said premises during the term of this lease are to remain on the 
place and to belong to the owner of the premises, L. M. Kandle, her heirs and as- 
signs. * * * [It is understood and agreed that the title to the buildings now on said 
premises or to be erected by the lessee shall vest in L. M. Kandle, her heirs and 
assigns; said buildings to be kept in good condition and state of repair during the 
term of this lease by said T. Yoshida.” September 16, 1926, Loy assigned all of 
his interest in the Kandle-Loy lease to G. Lee and Jack G. Luey, subject to the 
rights of T. Yoshida. In the assignment instrument Lee and Luey assumed the 
obligations of Loy and agreed to obtain for the latter a release from Mrs. Kandle. 
Upon the same day Lee and Luey, as lessors, and T. Yoshida, as lessee, effected an 
agreement which bound Lee and Luey to obtain a modification of the Kandle-Loy 
lease whereby the lessor would surrender her right to terminate that lease upon 
thirty days’ notice, and T. Yoshida bound himself to pay in consideration thereof 
$30 a month rent instead of $25. Upon the same day, that is, September 16, 1926, 
Lee and Luey and the three appellants, Mary E. Hase, E. Louise Copeland, and 
Fay Kandle, who had succeeded to the title of Mrs. Kandle, and whom we shall 
hereafter refer to as the defendants, executed an instrument which released Loy 
from the obligations of his lease and substituted Lee and Luey in his place. It 
also modified the original lease so that it could no longer be terminated at the op- 
tion of the lessors. A further provision of this instrument when it left the drafts- 
man's hand, which required the lessees “to keep the buildings insured on said 
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remises in a sum not less than $2,000.00 loss payable to the lessors as their inter- 
est may appear,” was stricken out before the document was signed. December 28 
1027, Lee and Luey assigned their rights to Joe Bussone, and on March 18, 1929, 
Bussone assigned his interest in the lease to Mike Ratoza. 

The evidence indicates that T. Yoshida, on April 21, 1923, was already in pos- 
session of the land. During his occupancy he constructed upon the premises three 
structures which he used in his business of operating a hog-feeding plant. This 
business consisted of purchasing small pigs and fattening them with swill collected 
from hotels and restaurants in Portland. Assisting T. Yoshida in the conduct of 
his business was his nephew, S. Yoshita, one of the two plaintiffs. December 10, 
926, T. Yoshida, upon leaving for Japan, sold the hogs, trucks, and other assets 
which comprised his hog-feeding plant to the plaintiffs for $4,250, and they there- 
upon continued to operate that business. The uncontradicted testimony of S. Yo- 

hida shows that upon acquiring ownership the two plaintiffs paid $35 a month 
ania as compensation for the use of the premises. It will be observed that this 
amount is $5 a month more than any of the aforementioned leases required. The 
same witness testified that this rent was paid, at the beginning, to Luey, next to 
Bussone, and finally to Ratoza. November 1, 1930, the defendant Security Insur- 
ance Company, pursuant to the plaintiffs’ request, issued a policy of insurance 
wherein it promised to pay to the plaintiffs the sum of $2,000 in the event of the 
destruction by fire of the three buildings used by the plaintiffs in their hog-feeding 
business. The plaintiffs at that time paid the premium exacted by the insurance 
company. August 26, 1931, the buildings were destroyed by fire, and thereupon 
the plaintiffs vacated the premises. Since that time they have paid no further rent 
and have declined to rebuild any of the aforementioned three structures. 


t 
lt 
] 
I 


Besides these formal allegations that generally appear in the pleadings in suits 
of this character, the complaint alleges the issuance of a policy of insurance (a 
copy accompanies the complaint) upon the request of the plaintiffs; the destruc- 
tion of the buildings by fire; plaintiffs’ submission to the insurance company of 
“their proof of loss covering their loss on said buildings”: the assertion, without 
justification, by the defendants Hase, Copeland, and Fay Kandle, of an interest in 
the insurance “after the submission of their (plaintiffs’) proof of loss”; and that 
thereupon the insurance company declined to pay the insurance money to any of the 
claimants. The complaint does not aver that the plaintiffs possessed any interest in 
the insured structures, unless such interest can be inferred from the above-quoted 
language, from the fact that the inurance company issued the policy of insurance, 
or from the leased ground clause contained in the policy which reads as follows: 
“It is understood and agreed that the property insured hereunder stands on leased 
ground, lease expiring 1933. It is hereby made a warranty on the part of the 
insured, and a condition precedent to the right of recovery, that this company shall 
be notified in writing, within ten days, of any notice to vacate premises or refusal 
of the lessor to renew or grant a new lease.” 

The insurance company filed neither motion nor demurrer, but submitted an 
answer which admitted all the averments of the complaint and prayed for the al- 
lowance of an attorney fee of $250. 


The defendants Hase, Copeland, and Kandle, after their demurrer which chal- 
lenged the sufficiency of the complaint as the averment of a cause of suit had been 
overruled, filed an answer which admitted all of the averments of the complaint 
except the one which alleged that the defendants’ claim to the money was fictitious. 
By way of cross-complaint, the defendants alleged the execution of the various 
leases to which we have alrez ady referred, and then averred: “The said T. Yoshida 
further ¢ovenanted and agreed, and it was contemplated as a further inducement 
to the making of said lease described in paragraph one hereof and of this sub-lease 
that T. Yoshida should construct a hog-feeding plant on said demised premises ac- 
cording to the laws governing same for at least 300 hogs; all said buildings to be 
maintained by the said sub-lessee on said premises in good order, repair and condi- 
tion, and in accordance with the laws governing the same; said buildings to remain 
on the premises during the said sub-lease, and at the termination thereof to remain 
the property of the said L. M. Kandle, her heirs or assigns and the said sub-lessee 
therein further covenanted and agreed that the .title to said buildings then on or 
thereafter erected thereon by said sub-lessee should immediately vest in the said 
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L. M. Kandle, her heirs and assigns, and that the sub-lessee would keep in good 
condition and state of repair said buildings, during the term of said sub-lease. 
* * * That plaintiffs at the date of said insurance policy and the fire were in pos- 
session of said premises for and as agents of said T. Yoshida. * * * That neither 
of the plaintiffs had or has any interest in said premises, lease, sub-lease or the 
buildings and improvements erected upon the demised premises. * * *” The reply 
denied all averments of new matter except those in harmony with the complaint. 


Defendants (omitting the insurance company) contend that: (1) The com- 
plaint fails to allege an insurable interest in the plaintiffs and that, therefore, the 
demurrer should have been sustained; (2) by virtue of the parol evidence rule the 
aforementioned leased ground clause of the insurance policy fixed the plaintiffs’ 
status as assignees of the Loy-T. Yoshida lease; (3) the covenants to repair and 
maintain the buildings in good condition until surrender of possession imposed 
upon the plaintiffs the duty to rebuild when the structures were consumed by the 
fire; (4) since the plaintiffs were subjects of the Emperor of Japan, section 19-108, 
Oregon Code 1930, renders void the sublease upon which they depend; and (5) 
the circuit erred in awarding to the insurance company an attorney fee. 


We shall first determine whether the plaintiffs, during their occupancy, had 
a tenancy month by month, as they contend; whether they were agents of T. Yo- 
shida, as defendants’ answer alkeges; or whether they were the assignees of T. 
Yoshida, as defendants’ brief argues. 

[1, 2] The defendants contend that the parol evidence rule prevents the plain- 
tiffs from making any explanation of the leased ground clause of the insurance 
policy, that the clause fixes the plaintiffs’ status as assignees of the Loy-T. Yo- 
shida lease, and that, being assignees, they were bound by all of its covenants. We 
have already quoted the leased ground clause. The following provisions of the 
policy are also material: “This entire policy shall be void * * * if the interest of 
the insured in the property be not truly stated herein. * * * This entire policy, 
unless otherwise provided by agreement endorsed hereon or added hereto, shall 
be void if the interest of the insured be other than unconditional and sole owner- 
ship: or if the subject of insurance be a building on ground not owned by the in- 
sured in fee simple. * * * If with the consent of this company an interest under 
this policy shall exist in favor of a mortgagee or of any person or corporation 
having an interest in the subject of insurance other than the interest of the insured 
as described herein the conditions hereinbefore contained shall apply in the manner 
expressed in such provisions and conditions of insurance relating to such interest 
as shall be written upon, attached or appended hereto.” The Loy-T. Yoshida lease 
would have expired in 1933. The tenancy of the plaintiffs, being one of month by 
month, as we shall later see, and therefore subject to termination upon thirty days’ 
notice (section 5-207, Oregon Code 1930), would also have expired in 1933 if the 
parties had not terminated it sooner by the service of a thirty-day notice. The 
instrument under consideration was prepared by the insurance company, and there- 
fore all ambiguities should be resolved against it.. It has not subscribed to this 
objection interposed by the defendants and now under consideration. It seems 
evident that the insurance company did not desire that information concerning the 
plaintiffs’ interest in the land immaterial to it should be stated in the leased ground 
clause. That portion of the policy is attached to it in the form of a rider. Vir- 
tually all of it is printed and the entire strip of paper is only three and one-half 
inches long. After the words “lease expiring” is a blank space less than three 
inches long which is the only space provided for inserting detailed information. 
Into this space the agent typed “1933.” Had he added that the plaintiffs’ rights 
could be terminated before 1933 through the service of a thirty-day notice of in- 
tention to vacate, and also through a ten-day delinquency in the payment of rent, 
the present contention would clearly lack merit. It seems safe to assume that the 
insurance company desired the agents to state in this brief blank space the date 
the lease would automatically expire if lessor and lessee faithfully performed its 
covenants, and if neither exercised any option to terminate it sooner. The above 
being our opinion, it follows that we find no merit in this contention. 

[3, 4] We shall now state briefly the reasons which have persuaded us that the 
plaintiffs’ tenancy was one of month by month. The fact that they were in pos- 
session at the time the policy was written and when the fire occurred affords a ba- 
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sis for a disputable presumption, as the defendants argue, that they were the as- 
signees of the Loy-T. Yoshida lease (Montesano Lumber & Manufacturing Co. v. 
Portland Iron Works, 94 Or. 677, 186 P. 428); but it will be recalled that, although 
they paid rent, at first to Luey, then to Bussone, and finally to Ratoza, the only 
available evidence shows that no lease was ever assigned to them and they never 
possessed any document delineating their rights. It will also be recalled that they 
paid $5 a month more rent than the amount stipulated in any of the aforemen- 
tioned leases. Paying due heed to the aforementioned presumption, we do not be- 
lieve that the plaintiffs ever became the assignees of any lease, and since they pur- 
chased from T. Yoshida, at a very substantial price, all of the property which 
constituted the hog-feeding business conducted by him, we are clearly satisfied 
that they were not his agents. We are also satisfied that they never bound them- 
selves to the performance of the covenants of any of the afore-mentioned doc- 
uments. The able judge who presided over the trial in the circuit court drew from 
the evidence like conclusions. We believe that the plaintiffs were in possession, 
under a tenancy of month by month granted to them by the aforementioned ten- 
ants of Mrs. Kandle and her successors in interest. 

[5-8] Since we have arrived at the conclusion that the plaintiffs were in pos- 
session upon a tenancy of month by month granted to them by the defendants’ 
lessee, they bore no relationship of privity to the defendants (Tiffany, Landlord 
and Tenant, p. 1000, § 162, and 16 R. C. L., Landlord and Tenant, p. 879, § 384), 
and the conclusion naturally follows that the defendants have no interest in the 
policy of insurance nor in any sum of money which the plaintiffs may obtain upon 
it. None of the documents required the plaintiffs, nor any other tenant, to procure 
fire insurance protection for the defendants. In the absence of any agreement re- 
quiring him to do so, a tenant is not required to provide insurance protection for 
his landlord. Tiffany, Landlord and Tenant, § 145. A provision in one of the 
aforementioned leases which incorporated such a requirement was stricken out be- 
fore it was signed. One who has an insurable interest in property may secure a 
policy of fire insurance for his protection, and, upon the destruction of the prop- 
erty, is entitled to keep the amount obtained from the insurance company even 
though some one else, also possessed of an insurable interest, and whose fore- 
sight did not impel him to obtain insurance protection, is compelled to sustain a 
heavy and burdensome loss. Ely v. Ely, 80 Ill. 532. The obligations of the fire 
insurance company were for the protection of the plaintiffs, and the money upon 
its payment will belong to them solely. The controversy now before us is very 
similar to the one disposed of in Miller v. Gold Beach Packing Co., 131 Or. 302, 
282 P. 764, 66 A. L. R. 858. We there held that the landlord was not entitled to 
the insurance money which the tenants’ fire insurance policy had rendered avail- 
able. We remain satisfied with that conclusion. In the volume and page last cited 
appears a review of several decisions of other courts in harmony with our holding 
in Miller v. Gold Beach Packing Co., supra. See, also, 8 Couch, Cyc. of Ins. Law, 
§ 1935. We are, therefore, of the opinion that the defendants have no interest in 
this policy of insurance which can enable them to maintain in their defense, and, 
of course, none which authorizes recovery upon their cross-complaint. However, 
helieving that the public policy of this state (section 46-1602, Oregon Code 1930, 
and 14 R. C. L., Insurance, p. 905) is violated when one procures fire insurance 
upon property in which he has no interest, we shall analyze the contention of the 
defendants that the complaint and the evidence fail to disclose that the plaintiffs 
possessed an insurable interest in the property under consideration. 


[9-15] Both the pleadings and the evidence in actions upon policies of fire 
insurance must disclose that the insured at the time the policy was issued and 
also when the fire occurred possessed an insurable interest in the property. Hard- 
wick v. State Ins. Co., 20 Or. 547, 26 P. 840; Chrisman y. State Ins. Co., 16 Or. 
283, 18 P. 466; Cooley’s Briefs on Insurance (2d Ed.), p. 296. This court is com- 
mitted to the rule that an exhibit attached to a pleading cannot supply an allega- 
tion otherwise missing. Lorenz Co. v. Gray, 136 Or. 605, 298 P. 222, 300 P. 949; 
Kerns v. Union County, 123 Or. 103, 261 P. 76. Therefore, in determining whether 
the complaint alleges an insurable interest in the plaintiffs, we shall omit con- 
sideration of the statements contained in the policy of insurance. It is not neces- 
sary that the insured’s interest in the property should be alleged in direct terms 
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if that fact appears inferentially. 26 C. J., Fire Insurance, p. 491. It will be recalled 
that the complaint alleges that after the fire the plaintiffs submitted to the insur- 
ance company “their proofs of loss covering their loss on said buildings,” and that 
“after the submission of their proof of loss” the defendants asserted a right to 
the insurance money. While this constitutes a very poor averment that the plain- 
tiffs possessed an interest in the structure, nevertheless it amounts to more than 
silence. It affords a basis for an inference that the plaintiffs possessed a sufficient 
interest in the destroyed property that they sustained a loss through the fire. 
Phoenix Ins. Co. v. Benton, 87 Ind. 132. Next, the issuance of the policy by the 
insurance company is an admission that the plaintiffs possessed an insurable 
interest in the property. Tabor v. Goss & Phillips Manufacturing Co., 11 Colo. 419, 
18 P. 537; Western Horse & Cattle Insurance Co. v. Scheidle, 18 Neb. 495, 25 
N. W. 620; People’s Fire Insurance Co. y. Heart, 24 Ohio St. 331: Cooley’s Briefs 
on Insurance (2d Ed.) p. 308. Thus, it appears from the complaint that the plain- 
tiffs possessed an insurable interest in the property, and hence it is evident that 
the complaint discloses a cause of action in their favor. We also believe that the 
evidence discloses that the plaintiffs possessed an insurable interest in the prop- 
erty described in the policy. We have already pointed out that theirs was a ten- 
ancy of month by month, and we have also seen that, by virtue of section 5-207, 
Oregon Code 1930, such a tenancy cannot be terminated by either party in the 
absence of an agreement to the contrary, except upon thirty days’ notice. A lessee 
has an insurable interest in property possessed by him under the lease. Griffin vy. 
W. L. Pfeffer Lumber Co., 285 Ill. 19, 120 N. E. 583; Cooley’s Briefs on Insur- 
ance (2d Ed.) p. 237. This is true, even though the lease is a parol one. Getclhiell 
v. Mercantile & Manufacturers’ Mutual Fire Insurance Co., 109 Me. 274, 83 A. 
801, 802, 42 L. R. A. (N. S.) 135, Ann. Cas. 1913E, 738. In the two volumes last 
cited the editors review many cases holding that a tenant has an insurable interest 
in leased property. Among other cases cited in those annotations is Schaeffer y. 
Anchor Mutual Fire Insurance Co., 113 Iowa, 652, 85 N. W. 985, wherein the 
tenancy was at will, subject to termination upon thirty days’ notice. See, however, 
Schaefer v. Anchor Mutual Fire Insurance Co., 133 Iowa, 205, 100 N. W. 857, i10 
N. W. 470. As was said in Getchell v. Mercantile & Manufacturers’ Mutual Fire 
Insurance Co., supra: “A contract of insurance is a contract of indemnity, the 
object being to reimburse the insured for his actual loss not exceeding an agreed 
sum. * * * The crucial question therefore is, Will the insured be directly and 
financially affected by the loss of the property insured. If so, he has such an 
interest as the law will recognize. The loss must not be indirect or sentimental, 
but direct and actual. It is not necessarily an interest in the property in the sense 
of title, but a concern in the preservation of the property, and such a relation to 
or connection with it as will necessarily entail a pecuniary loss in case of its 
injury or destruction. * * * It has therefore been held that it is sufficient 1t 
the insured has any legal interest whatever, as an owner in fee, a mortgagee, a 
tenant for life, or a lessee.” For a citation of other cases, see 26 C. J., Fire Insur- 
ance, p. 34, § 16. In Griffin y. W. L. Pfeffer Lumber Co., supra, where the facts 
were substantially similar to those before us, the court held that the tenant pos- 
sessed an insurable interest entitling him to enforce liability upon the policy ol 
insurance. It is evident that the plaintiffs in the present case were bound to 
sustain a loss by the destruction of the property which they occupied. We, there- 
fore, conclude that they possessed an insurable interest in the insured structures. 

[16] Having made the foregoing disposition of the preceding assignments of 
error, it necessarily follows that the plaintiffs owed no duty to rebuild the struc- 
tures even though the covenants to repair could be considered as covenants to 
rebuild. 

[17] Next, the defendants point out that the Kandle-Loy and Loy-T. Yoshida 
leases, both of which were executed prior to the enactment of our Alien Land 
Law (1923 Session Laws, c. 98, p. 145, § 8, codified as section 19-108, Oregon 
Code 1930), are valid and then argue that any leasehold: estate acquired by the 
plaintiffs since the enactment of that law are rendered nugatory by virtue of the 
prohibitions of that statute. The treaty effected between the United States 01 
America and the Empire of Japan (37 U. S. Stat. p. 1504) February 21, 1911, and 
now in effect, provides: “The citizens or subjects of each of the High Contracting 
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Parties shall have liberty to * * * lease land for residential and commercial 
purposes. * * *” Article 1. We believe that the operations which the plain- 
tiffs were conducting upon the premises under consideration were not agricultural 
but were commercial, and, therefore, protected by the provisions of the treaty. 
We tind no merit in this contention. 

[18] Lastly, the defendants contend that the court erred when it awarded to 
the insurance company $200 to compensate it for the services rendered by its 
attorney in this suit. Since the defendants possessed no interest in the policy of 
insurance, this assignment of error clearly lacks merit. 

It follows from the above that the decree of the circuit court is affirmed. 

Rand, C. J., and Belt and Kelly, JJ., concur. 


BROYLES et al. v. SCOTTISH UNION & NATIONAL INS. CO. et al. 
Court of Appeals of Tennessee, Eastern Section. Feb. 25, 1933. 
Certiorari Denied by Supreme Court June 24, 1933. 

64 Southwestern Reporter (2d) 517. 

1. INSURANCE. 

Fire policy stipulation forfeiting policy if insured is not sole and unconditional! 
owner is valid. ; 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. 
Equitable owner has insurable interest in property covered by fire policy. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 
INSURANCE. 

Insurer issuing fire policy in name of equitable owner as trustee for himself 
and cotenants in common, with knowledge of true ownership, cannot enforce for- 
feiture in equity on theory that insured was not sole and unconditional owner, as 
policy required. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

. INSURANCE. 
Policy is construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
INSURANCE. 
\Vritten provisions in policy take precedence over conflicting printed provisions. 
(lor other cases, see Insurance, Dec. Dig. § 149.) 
6. INSURANCE. 

\Vritten designation of insured in fire policy as trustee put insurer on notice 
that trustee was not sole and unconditional owner of property insured, as printed 
provision required, precluding insurer’s assertion oi forfeiture under printed pro- 
Vision, 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

7. INSURANCE. 

Where insurance agent wrote fire policy with knowledge that insured was 
not sole and unconditional owner, insurer was estopped to assert false representa- 
tions as to ownership. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

8. INSURANCE. 

Tenant in common held not equitably estopped by forfeiture clause requiring 
insured to be sole and unconditional owner, to recover on fire policy issued to 
cotenant in common as trustee, notwithstanding tenant in common filed proof of 
loss under another fire policy, stating that he was sole and unconditional owner, 
since cotenant’s insurer was not injured thereby. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

9. INSURANCE. 

Tenant in common held not judicially estopped to recover on fire policy requir- 
ing insured to be sole and unconditional owner, issued to cotenant in common as 
trustee, because he swore to proof of ‘loss under another fire policy stating he 
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was sole and unconditional owner, where same adjuster represented both insurers, 
knew of conflicting claims, and sent proof of los$ to tenant in common with 
direction to sign at marked place. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from Chancery Court, Unicoi County; S. E. Miller, Chancellor, 

Suit by Frank E. Broyles and others against the Scottish Union & National 
Insurance Company and others. Judgment for complainants, and defendants appeal. 

Affirmed. 

Barnes & Lewis, of Johnson City, for appellants. 

Cox, Taylor & Epps, of Johnson City, and James G. Bare, of Erwin, for 
appellees. 

PortruM, Judge. 


This suit was instituted to collect $1,500 on a fire insurance policy issued by 
the Scottish Union & National Insurance Company, and payable to the insured, 
R. M. Barry, trustee. The company resists payment and seeks a forfeiture of the 
policy on the ground that R. M. Barry, trustee, was not the “sole and uncondi- 
tional owner of said property.” The policy provides for a forfeiture in case the 
insured is not the sole and unconditional owner of the property. As an additional 
defense, the company relies upon an equitable estoppel, alleging that at the time 
of the fire there were two policies of insurance upon the property, one payable 
to Frank E. Broyles, sole and unconditional owner of the said property, and the 
other, which is the policy in suit, to R. M. Barry, trustee. The Broyles policy was 
written by the Automobile Insurance Company, and after the fire, both companies 
placed the adjustment in the hands of an adjustment agent, Mr. Charles Murphy, 
for settlement with the insured. This adjuster made inquiry first of Mr. Barry as 
to who was the owner of this property, and was informed by Barry that he was 
the person to make settlement with, and it was not necessary to see Mr. Broyles. 
However, at a later date the adjuster did see Mr. Broyles, and a proof of loss 
was made out by the adjuster and sent to Mr. Broyles for execution, to be 
accompanied with a certified copy of the deed to the property which shows the 
title to the property was in the name of Frank E. Broyles. In Mr. Murphy’s com- 
munication, Mr. Broyles was directed to sign this proof of loss at the place 
marked by an “X,” and he did sign the proof of loss at the designated place, 
without reading the proof, and swore to it, sending the paper, accompanied by the 
copy of the deed, to the adjuster, Mr. Murphy, who then paid, or advised the 
company to pay, the claim standing against the Automobile Insurance Company, 
but the adjuster declined to pay the claim against the Scottish Union & National 
Insurance Company, for the asserted reason that Frank E. Broyles was the sole 
and unconditional owner of the property, and that R. M. Barry, trustee, had no 
interest in the property either individually or as trustee. It is now pleaded that 
Frank E. Broyles, who is a party complainant in this suit, is estopped to assert a 
claim under the policy made payable to R. M. Barry, trustee, since he had taken 
a contrary position and had induced the Automobile Insurance Company to act 
upon this previous representation. 


The bill alleges that R. M. Barry, James G. Bare, and Frank E. Broyles 
purchased the property as tenants in common, but for reasons explained the legai 
title was taken in the name of Frank E. Broyles, with the understanding that, 
after certain debts had been satisfied, Broyles would deed a one-third interest in 
the property to each of his cotenants; that, under these facts, Bare and Barry 
were the equitable owners of two-thirds of this property, while Frank E. Broyles 
was the legal owner of one-third of the property, and the holder of the balance 
of the legal title as trustee for his cotenants. The defendants deny this fact, and 
assert that Barry and Bare have no title, legal or equitable, to the property. And 
that the policy is forfeited under the forfeiture clause above referred to. The 
chancellor in an exhaustive opinion attached to the record disposed of these 
defenses in favor of the complainant, and granted a recovery, from which the 
defendant has appealed to this court. 


The defense asserted in the lower court, i. e., that Barry and Bare had no 
interest either legal or equitable in the property, was not sustained by the proof; 
the chancellor found that Broyles, Barry, and Bare were the owners of the prop- 
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erty as tenants in common, and that Broyles held the legal title in trust to the 
extent of his cotenant interest for them. These facts are satisfactorily established 
by the proof, and we concur in the finding of the chancellor in respect to them. 
“Since the facts are not as asserted by the defendant in the lower court, then 
it has become necessary that the defendant abandon its defense upon the facts and 
assert a technical defense in respect to the forfeiture. Therefore it is contended in 
this court that R. M. Barry was not in law the trustee (for, if any one was, 1t 
was Frank E. Broyles), and that he as the trustee was not the sole and uncondi- 
tional owner. 

[1] This forfeiture clause is the same as appears in most fire insurance 
policies, and is enforced by the courts generally, and especially by the Tennessee 
courts. The reason assigned by the courts for the enforcement of this forfeiture 
is that the insurance company is entitled to be put upon notice as to the true 
ownership, in order that it may judge of the care and caution the insured will be 
calculated to use in the preservation of the property, and in protecting it against 
loss by fire. There is another forfeiture clause appearing in most policies, and 
appearing in this policy, which is that the legal title is truly represented in the 
policy, but this question is not put in issue in this suit, and is mentioned only to 
illustrate that the draftsman of these policies drew a distinction between these 
two forfeiture clauses, and the sole ownership clause was not intended to represent 
the status of the legal title. 

(2, 3] It is, and must be, conceded that the equitable owner has an insurable 
interest in property, and, when the true ownership is made known to the insur- 
alce company, and the company issues a policy in the name of the equitable owner 
as trustee for himself and his cotenants, the company thereafter has no standing 
in a court of equity to enforce a forfeiture on the theory that the insured was 
not the sole and unconditional owner. The reason for the forfeiture no longer 
exists, and for the further reason that the company cannot in good faith assert 
the forfeiture in a court of equity. 


[4-7] Here we have a policy for construction containing the provision in 
writing that R. M. Barry, trustee, is the insured, and a provision in printing that 
the insured is the sole and unconditional owner. The company prepared the policy, 
and it is construed most strongly against it; written provisions take precedence 
over printed provisions when there is a conflict between their terms; when the 
insured is designated as a trustee, and the beneficiaries are unnamed, then it 
necessarily follows that the trustee is not the sole and unconditional owner of 
the property, and a written provision is in direct conflict with the printed for- 
feiture provision, and under such circumstances the insurance company is in no 
position to assert a forfeiture, because the policy put it upon notice of the con- 
flict at the beginning, and it cannot in good faith accept a forfeited policy and 
receive the premiums therefor with the right in case of loss to decline to pay the 
loss. But in this case the company not only had notice given by the provisions of 
the policy, but also had actual notice of the ownership by the parties; the agent 
who wrote both policies knew that Frank E. Broyles was not the sole and uncon- 
ditional owner, at the time she wrote the second policy. She knew at that time 
others were interested in the property, and for this reason she made inquiry as to 
who should be named as the insured. It follows then that, if Broyles, Barry, and 
Bare were the owners of the property, then there was no false representation, and, 
as the chancellor found, the insurance company is estopped, with this knowledge, 
to assert that the representation was false. This holding is not, in our judgment, 
in conflict with the case of Foster v. Insurance Co., 156 Tenn. 436, 300 S. W. 7; 
this is but the application of the reasons stated in that opinion to a different state 
of facts as found in this case. It is therefore authority for this holding. See, also, 
Insurance Co. v. Whitaker & Dillard, 112 Tenn. 165, 79 S. W. 119, 64 L. R. A. 
451, 105 Am. St. Rep. 916. 


_ This case is not controlled by the rule announced in those cases where the 
insured is named as the sole and unconditional owner, when, as a matter of fact, 
he should have been named as a trustee. In those cases there was nothing to put 
the insurance company on notice of the true state of the title. And there was 2 
representation which was false; in this case the representation is not false, for 
the insurance was taken out for the beneficial owners who had an insurable interest 
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in the property. The insurance company was aware of the true state of the title. 
The chancellor's opinion dealt at length with the rules of law applicable to the 
facts of this case, and we refer to this opinion without further elaboration upon 
these rules of law. 

[8] Now are the parties estopped to assert the right to the collection of tie 
claim growing out of the loss of the property under the second policy of insur- 
ance? It is true that one of the parties complainant, Frank E. Broyles, filed proot 
of loss under the first policy, stating that he was the sole and unconditional owner 
of the property, to which was attached a copy of the deed bearing out this state 
ment, and upon the face of which the Automobile Insurance Company paid the 
claim through its adjuster, Mr. Murphy. Mr. Murphy testifies that he approved 
of the adjustment of the first policy, for the reason that his investigation had 
convinced him that R. M. Barry, trustee, had no insurable interest in the property, 
and was not the sole and unconditional owner. He came to this conclusion, not 
withstanding Mr. Barry had asserted his ownership in the right to collect. the 
second policy. With these facts before the adjuster, we think there is no equitable 
estoppel established against the complainant, for the reason the defendant was not 
injured in any way. The proof in this case shows that the defendant’s policy wa: 
a valid policy, and it indicates that perhaps the first policy was subject to a for- 
feiture, but because the first company did not take advantage of this forfeiture 
clause raises no right in the second company to assert a forfeiture clause upon the 
ground of misrepresentation, when the clause was not violated. Therefore the sec- 
ond company suffered no injury and cannot rely upon an equitable estoppel. 

[9, 10] Perhaps it may be insisted that Frank E. Broyles is judicialiy estopped 
hecause he swore to a statement in his proof of loss under the first policy, and 
he now asserts this statement to be untrue. Had he made this sworn statement 
deliberately and knowingly, this court would have been inclined to sustain this 
defense, but this proof of loss was prepared by the adjuster representing both 
companies in the adjustment of the two losses, knowing of the fact that both 
Broyles and Barry were asserting « claim to the property, and it was sent to 
Broyles with the direction that he sign his name at the place marked with an “X.” 
This indicates that Broyles was not expected to read this proof of !oss, but was 

hunt out the place marked with an “X” and there sign his name: he did this, 
and did not read the proof of loss. We think the adjuster’s instructions that he 
sign at the place marked with the “X” was an invitation for Broyles not to read 
the proof of loss, while, under the circumstances, we think it the duty of the 
adjuster to call Broyles’ attention to the fact that he was making this statement 
which would be used as a defense to the other policy, if necessary. It may not 
have been the company’s duty to prepare the proof of loss, but, if it undertook 
this duty, it should deal frankly with the insured. If this written instrument were 
a contract, then Broyles’ failure to read it would be no defense, but a judicial 
estoppel is based upon bad faith, and a sworn statement must have been mad 
knowingly, or with such a degree of negligence that the court will impute 
knowledge to the affiant. 

Under the facts in this case, we do not think the rule of a judicial estoppel is 
applicable. We find no error in the judgment of the lower court, and it is affirmed. 
with costs. 

Thompson, J., and Cassell, Special Judge, concur. 





NULL v. STUYVESANT INS. CO. No. 7640. 
Supreme Court of Appeals of West Virginia. Oct. 17, 1933. 
171 Southeastern Reporter 416. 
INSURANCE. 

Statute dealing generally with subject of fire insurance policies did not repeal 
valued policy statute dealing solely with one element of fire insurance, since con- 
flict between statutes must be resolved in favor of specific statute (Acts 1899, ¢ 
33; Acts 1923, c. 18, § 68 [amending and re-enacting Barnes’ Code 1918, c. 34, § 
68] ). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Syllabus by the Court. 

Section 68, chapter 18, Acts of the Legislature 1923 (amending and re-enacting 
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Barnes’ Code 1918, c. 34, § 68), dealing generally with the subject of fire insur- 
guce policies, did not repeal the valued policy statute, Acts 1899, c. 33 (see Code 
1931, 33-4-9), which deals solely with one element of fire insurance. Any conflict 
between the two statutes must be resolved in favor of the earlier one. 

Error to Circuit Court, Kanawha County. 7 

Action by Mamie M. Null against the Stuyvesant Insurance Company. To 
review the judgment, plaintiff brings error ; ; 

Judgment reversed, verdict set aside, and case remanded for a new trial. 

‘Alvin J. Barnhart, of Charleston, for plaintiff in error. ; s 

Steptoe & Johnson, Stanley C. Morris, and J. Hornor Davis, 2d., all of 
Charleston, for defendant in error. 

MaxweL, President. 

Plaintiff's dwelling was insured for $1,500.00 against loss by fire. Following 
the destruction of the property, she obtained verdict and judgment against the 
insurance company for $1,000.00. Insisting that she is entitled to recover the full 
amount of the policy, she prosecutes error. 

The pivot of the case is the valued policy legislation of this state. ; 

The policy contains a three-fourths value clause. On the basis thereot, the 
court, at the instance of the defendant, over the objection of the plaintiff, 
instructed the jury (defendant’s instruction No. 10) that if they believed from al} 
the evidence that the plaintiff was entitled to recover, they might find only to the 
extent of three-fourths of the actual cash value of the property with proper 
deduction for depreciation at the time of the loss. It is the contention of the 
plaintiff that the three-fourths value clause of the policy is inoperative because of 
the valued policy statute, and that the said instruction was therefore erroneous 
and prejudicial. E 

The valued policy statute was enacted by the Legislature of 1899, and is 
chapter 33 of the Acts of that session. It reads: een 

“All fire insurance companies doing business in this state shall be liabie, in 
case of total loss by fire or otherwise, as stated in the policy on any real estate 
insured, for the whole amount of insurance stated in the policy of insurance upon 
said real estate; and in case of partial ioss by fire or otherwise, as aforesaid, o1 
the real estate insured, the basis upon which said loss shall be computed, shall be 
the amount stated in the policy of insurance effected upon said real estate, and 
the insured shall have the right to enforce his claim for said loss in any court 
having jurisdiction.” 

It was carried into the code of 1923 as section 40a of chapter 34. With slight 
modifications, it appears in the Official Code of 1931, 33-4-9. 

The policy in suit was issued by the company August 20, 1929, to Claude 
Guthrie, who was then the owner of the property and who transferred and 
assigned the policy November 9, 1931, to his vendee, the plaintiff, and on the same 
day, the company approved the assignment. The fire occurred July 10, 1932. 

It is the position of the plaintiff that the valued policy law has been in efiect 
continuously since its enactment in 1899. The defendant contends that there was 
no valued policy law in this state from July 16, 1923, the effective date of chapter 
18, Acts of the Legislature of 1923, until January 1, 1931, when the new Code 
became effective; that the said act of 1923, by necessary implication, repealed the 
valued policy statute of 1899. 

The act of 1923 prescribes in detail the form of fire insurance policies to be 
used in this state. That form requires that the insurance shall operate “to the 
extent of the actual cash value (ascertained with proper deductions for deprecia- 
tion) of the property at the time of loss or damage, but not exceeding the amount 
which it would cost to repair or replace the same with material of like kind and 
quality within a reasonable time after such loss or damage.” And it is further 
provided in said statute: “No other or different provision, agreement, condition 
or clause shall be in any manner made a part of such contract or policy or 
indorsed thereon or added thereto or delivered therewith, except as follows, to-wit. 
* * *” (The noted exceptions are not pertinent here.) Defendant says that 
these provisions are wholly inconsistent with the valued policy statute of 1899, and, 


therefore, under the repealing clause of the 1923 act, the former enactment was 
rendered inoperative. 
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The act of 1923, prescribing in detail the form of fire insurance policies 
merely puts into the statute, directly and expressly, that which previously had been 
placed therein by an indirect method, for, under section 68, chapter 77, Acts of 
the Legislature of 1907, it was required that “no fire insurance company shall issue 
fire insurance policies on property in this state other than those of the form used 
by fire insurance companies incorporated under the laws of the state of New 
York, with such changes and additions as the insurance commissioner may deem 
proper.” The form of policy set forth in the 1923 act is the same as that which 
was prescribed by the 1907 act. 

In Hinkle v. North River Ins. Co., 70 W. Va. 681, 75 S. E. 54, it was held 
that the act of 1907, prescribing the New York form of policy, did not repeal the 
valued policy statute of 1899. There are other cases recognizing the valued policy 
enactment of 1899 as the law of the state subsequent to the 1907 adoption of the 
New York form. Teter v. Franklin Fire Ins. Co., 74 W. Va. 344, 82 S. E. 40; 
Teter v. Norfolk Fire Ins. Co., 74 W. Va. 461, 82 S. E. 201; Shinn v. Ins. Co, 
104 W. Va. 353, 140 S. E. 61. In the latter case, decided in 1927, the valued 
policy statute of 1899 was held to be applicabie to mutual fire insurance com- 
panies. The opinion contains no discussion of the possible effect upon said statute 
of the enactment of 1923. The court does, however, state therein that there had 
been no change in the valued policy statute subsequent to its enactment in 1899, 

In the official Code of 1931 there is a Revisors’ note to section 9, article 4, 
chapter 33. This section is the original valued policy statute of 1899, with slight 
change in phraseology. The note, after calling attention to the change, reads: “In 
Hinkle v. North River Insurance Co., 70 W. Va. 681 [75 S. E. 54], the court 
decided that this section was not repealed by § 68, c. 77, Acts 1907 (Code 1923, c. 
34, § 68), although the latter section prescribed the New York form of policy 
limiting the liability to the actual cash value of the property insured. Said § 68 
was amended and reenacted by Acts 1923, c. 18, § 68, by way of incorporating a 
literal form of the policy, but since the amended section seems to do no more by 
way of literal incorporation than the original section did by way of reference, it 
is believed that § 40a, c. 34, Code 1923, was not affected by the amendment made 
in 1923 and it is therefore retained.” 

Recently, in the case of Niagara Fire Insurance Co. v. Raleigh Hardware 
Co. (C. C. A.) 62 F.(2d) 705, 709, the question of the effect of the 1923 enact- 
ment upon the valued policy statute was squarely raised. In that case, as at bar, 
the insurance company pressed the position that the later enactment repealed the 
former. The Circuit Court of Appeals did not sustain this position, but held that 
the valued policy statute remains in effect. The court, noting that this court had 
held in the Hinkle Case, supra, that the Legislature by adopting a general form 
of fire insurance policy in 1907 did not intend to repeal the valued policy act, 
stated: “The same reasoning applies to the act of 1923. There can be no differ- 
ence, so far as a question of this nature is concerned, between setting forth a 
form of policy in a statute and providing by statute that policies shall be issued 
in a certain well-known form.” In accord with the Circuit Court of Appeals, we 
hold that the 1923 enactment did not repeal the valued policy statute of 1899. 

It is urged by the defendant that Hinkle v. Insurance Co., supra, holding that 
the act of 1907 did not repeal the valued policy statute of 1899, cannot be taken 
as authority for holding that the act of 1923 did not repeal the valued policy 
statute, because the act of 1907 purported to clothe the insurance commissioner 
with authority to make changes in the New York form adopted by that act. This 
authority of the commissioner was referred to in the opinion in the Hinkle Case, 
supra, as one of the reasons for the conclusion therein reached. Judge Brannon, 
speaking for the court, said: “And note the last words of section 68, c. 77, Acts 
1907, ‘with such changes and additions as the insurance commissioner may deem 
proper,’ indicating that no repeal of the act of 1899 was intended, as some of the 
court suggest.” The defendant insists that the portion of the statute quoted by 
Judge Brannon involves an attempt by the Legislature to delegate to an executive 
officer legislative duties, and that such abdication of its proper functions by the 
Legislature is violative of the constitutional provision for the division of govern- 
mental powers. Our decision in Hodges v. Public Service Commission, 110 W. Va 
649, 159 S. E. 834, is invoked. 
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Whether the said portion of section 68 of chapter 77 of the Acts of 1907 was 
unconstitutional need not now be considered. The act has been supplanted by the 
act of 1923. But whether the act was unconstitutional or not, the holding of the 
court in Hinkle v. Insurance Co., could very properly be based solely on the prin- 
ciple therein emphasized that “repeal by implication by a later act is only sustained 
when it is clear that the later act was intended as a substitute.” The act of 1899 
was a special act, dealing solely with a definite specified subject matter. Section 68 
of chapter 77 of the Acts of 1907 prescribes the New York form of fire insur- 
ance policies. The subject was there dealt with as a generality. Under settled 
principles of statutory construction any conflict between provisions of the New 
York form and the valued policy act of 1899 should be resolved in favor of the 
earlier—specific—act. And, by like standard, as between the act of 1923 and the 
act of 1899 any conflict should be resolved in favor of the earlier act. 

It is further urged that if the valued policy law be construed as claimed by 
the plaintiff, the result “is to preclude a judicial inquiry into the extent of 
indemnity due for losses falling within the purview of the policy.” And that “once 
a given amount has been named on the face of an insurance policy, neither arbi- 
trators, appraisers or courts shall thereafter, in the event of a loss, have any- 
thing to do with the matter.” It is contended that this is a taking of property 
without due process of law and is therefore unconstitutional. We are not con- 
vinced of the soundness of this proposition because the whole matter is contractual. 
Nor are we dealing with a stituation where a subsequent statute has bearing 
upon an antecedent contract. The contract was entered into many years after 
the statute became effective. The provisions of the valued policy statute were 
therefore written into the policy by the law. The statute provides that in event 
of total loss, the insurer shall pay the insured the full amount of the policy, that 
being the basis upon which the insured paid premiums to the insurer. The whole 
matter being one of contract, entered into voluntarily by parties sui juris, it 
would be difficult to sustain a challenge of the legality of the contract after a 
loss by fire has occurred and liability of the insurer has arisen. 

Whether a valued policy statute is unwise and promotive of fraudulent prac- 
tices on the part of insured persons, as is vigorously urged by able counsel for 
the defendant, or whether such statute is founded in wisdom as was considered 
by the Legislature when it passed the act of 1899, is not a matter for judicial 
determination. The subject is solely within the province of the Legislature. 

These considerations lead us to the conclusion that the learned trial judge 
erred in giving to the jury defendant’s instruction No. 10, above noted. There- 
fore, we reverse the judgment, set aside the verdict, and remand the case for a 
new trial. 

Judgment reversed; verdict set aside; case remanded. 


DUNCAN v. FEDERAL UNION INS. CO. C. C. No. 488. 
Supreme Court of Appeals of West Virginia. Oct 17, 1933. 
171 Southeastern Reporter 418. 
INSURANCE. 

Where original action on fire policy was brought within 12 months, bui 
action was dismissed, second action brought after expiration of 12 months’ limi 
tation held barred; statute being inapplicable (Code 1931, 55-2-18). 

(For other cases, see Insurance, Dec. Dig. § 622[6].) 

Syllabus by the Court. : 

“The action mentioned in the conditions of a policy of insurance, which 
must be commenced within six months, is the one which is prosecuted to 
judgment. The failure of a previous action, from any cause, cannot alter th 
case; although such previous action was commenced within the period prescribed.” 
McFarland & Steele y. AStna Fire & Marine Ins. Co., 6 W. Va. 437. The same 
principle is applicable when the condition of the policy is that the action must 
be commenced within twelve months. 

Certified from Circuit Court, Cabell County. 

\ction by Emmma Hope Duncan against the Federal Union Insurance Com- 
pany. 

The circuit court sustained the defendant’s demurrer to the plaintiff’s reply to 
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specifications of defense, and struck out the reply, and certified its ruling for 
review. 

Ruling affirmed. 

See, also, 166 S. E. 813. 

Jean F. Smith and John J. Hamrick, both of Huntington, for plaintiff. 

John E. Jenkins, of Huntington, for defendant. 

KENNA, Judge. 

Emma Hope Duncan brought notice of motion in the circuit court of Cabell 
county against Federal Union Insurance Company on a policy of fire insurance, 
and to the notice the defendant appeared and filed specifications of defense setting 
up a clause in the policy, requiring action to be brought thereon, if at all, within 
twelve months after the fire. The specification alleges that the fire occurred Apri! 
16, 1931. The notice was brought April 17, 1933. To this specification, the plaintiff 
replied in writing, stating the fire occurred April 16, 1931; that the defendant 
denied all liability by letter dated June 22, 1931; that the plaintiff, on July 22, 
1931, filed proofs of loss under the policy and on August 18, 1931, instituted a 
former notice of motion in the circuit court of Cabell county to recover under 
the policy, and that after trial, judgment was rendered in favor of the plaintiff 
in that court, on October 15, 1931, in the sum of $500. The reply then goes on 
to allege that a writ of error to the said judgment resulted, on November 22, 
1932, in reversal and in a remanding of the cause to the circuit court of Cabei! 
county where, on January 13, 1933, an agreed order was entered striking the case 
from the docket of the circuit court of Cabell county because prematurely brought, 
which order was entered by mistake and did not correctly carry out the mandate 
of this court upon the writ of error. 

The defendant demurred to this reply to its specifications of defense, and, 
upon the circuit court of Cabell county sustaining the demurrer and striking the 
plaintiff's reply from the cause, that court certified its ruling on the demurrer to 
this court. 

There can, of course, be no doubt that this notice of motion was brought more 
than twelve months after the fire. Therefore, without more, the defendant's speci- 
fications of defense would constitute a bar to the plaintiff’s action. Plaintiff, how- 
ever, says that she did bring a proceeding to recover within twelve montlis, that 
that proceeding was dismissed, and that under the provisions of section 18 of 
article 2 of chapter 55 of the Code she is entitled to bring another proceeding 
within twelve months. 

To this, the defendant, on demurrer, says that her plea is not good: (1) 
Because the section relied upon does not apply to contractual limitations of 
actions, but only to those limitations set up in statutory enactment; (2) that even 
conceding its applicability to contractual limitations, plaintiff cannot avail herself 
of its advantage because, in any event, it does not apply to voluntary dismissal, 
as in this case. 


These, in substance, are the questions certified to this court by the circuit 
court of Cabell county. 

In our opinion, the section in question of which the plaintiff would avail 
herself does not apply to toll the running of a contractual limitation. McFarland 
& Steele vy. A&tna Fire & Marine Insurance Company, 6 W. Va. 437: Mills v. 
Indemnity Ins. Company of North America (W. Va.) 166 S. E. 531; Riddles- 
barger v. Hartford Fire Insurance Company, 7 Wall. 386, 19 L. Ed. 257. This 
being true, it is not necessary to determine whether or not the dismissal of the 
former notice of motion was voluntary. The circuit court of Cabeli county, we 
think, correctly sustained the demurrer to the plaintiff’s reply to the defendant's 
specifications of defense. It will be so certified. 

Affirmed. 





HOLBERT v. SAFE INS. CO. No. 7561. 
Supreme Court of Appeals of West Virginia. 
Oct. 17, 1933. 
171 Southeastern Reporter 422. 
2. INSURANCE. 
Agreement, whereby insured settled with alleged wrongdoer fire damages in 
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excess of amount of insurance and expressly excepted from settlement loss cov- 
ered by insurance and insured’s and insurer’s right to proceed against alleged 
wrongdoer therefor, held not to destroy insurer’s right to subrogation, nor to 
constitute defense to action on fire policy. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Syllabus by the Court. 

1. An agreement whereby insured settled with an alleged wrongdoer the amount 
of damages sustained by fire, over and above the total amount of insurance upon 
the property destroyed, and expressly excepts from the settlement the amount of 
loss covered by insurance, and his own right and that of his insurer’s to proceed 
against the alleged wrongdoer therefor, does not destroy the insurer’s right to 
subrogation and, when pleaded in defense to an action upon a policy of insurance 
covering property destroyed through the alleged tort of the wrongdoer, does not 
constitute a defense 

2. An extension of time by the creditor to the principal debtor does not work 
a release of the surety when it appears that the surety’s interests were fully pro- 
tected in the agreement of extension. 

Error to Circuit Court, Calhoun County. 

Action by notice of motion by A. R. Holbert against the Safe Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

\. G. Mathews, of Grantsville, for defendant in error. 

S. A. Powell, of Harrisville, for plaintiff in error. 

KENNA, Judge. 

A. R. Holbert brought notice of motion against Safe Insurance Company of 
Harrisville, W. Va., in the circuit court of Calhoun county upon a policy of fire 
insurance alleging a loss of $3,000. The defendant appeared and filed a special 
plea setting forth that plaintiff carried total insurance upon the property destroyed 
by fire amounting to $7,000, including the policy sued on; that the loss of the plain- 
tif was due to the negligent act of the Standard Oil Company and that that com- 
pany was liable to respond in full to all damages occasioned by reason of the fire; 
that plaintiff had agreed with the Standard Oil Company that the total loss 
amounted to $13,000 and had accepted payment of $6,000 from that company upon 
the amount of the total loss and in consideration thereof had executed an agree- 
ment which is set up in full in the special plea, and is as follows: 

“T A. R. Holbert, acknowledge the receipt of Six Thousand (6,000) Dollars, 
this day voluntarily paid to me for and on behalf of the Standard Oil Company 
of New Jersey. 

“This payment is accepted by me on the following basis: 


“Tt is intended to be and is accepted by me as a compromise settlement and 
release of all my claims for damages, against the Standard Oil Company of New 
Jersey, its agents and servants, by reason of the fire which burned real and per- 
sonal property owned by me and located at Big Bend, West Virginia, on May 9, 
1932, except the sum of Seven Thousand (7,000) Dollars, the amount of fire insur- 
ance carried by me on said burned property with the Fidelity Phenix Fire Insur- 
ance Company of New York, Camden Fire Insurance Association of Camden, New 
Jersey, Safe Insurance Company of Harrisville, West Virginia, and West Virginia 
Insurance Company of Harrisville, West Virginia, and in respect to that portion 
of my loss (that is to the extent of said fire insurance coverage) I hereby expressly 
reserve the right te myself and to said fire insurance companies in my or their 
own right or through me to proceed against said Standard Oil Company of New 
Jersey for the collection of said Seven Thousand (7,000) Dollars, as the necessi- 
ties of the case may require or advise. It being fully understood and agreed that 
the payment of said sum of Six Thousand (6,000) Dollars is accepted only as a 
compromise settlement of any and all claims I have against said Standard Oil 
Company of New Jersey, its agents and servants, by reason of said fire over and 
above the said fire insurance coverage of Seven Thousand (7,000) Dollars on said 
premises; that said payment is not in any way to be constructed as an admission 
of liability for said fire by the Standard Oil Company of New Jersey, or any of 
its agents or servants; that nothing herein contained shall operate as in any way 
releasing my claim or that of said fire insurance companies for said Seven Thousand 
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(7,000) Dollars; and on the contrary all right or rights of action which I now 
have or my said fire insurance carriers now have or may hereafter have against 
said Standard Oil Company of New Jersey, on account of said fire are hereby ex- 
pressly retained and reserved just as if this settlement of my claim of damages over 
and above said Seven Thousand (7,000) Dollars, covered by fire insurance with 
said fire insurance companies, had not been made. 

“I, however, by way of further consideration for said payment of Six Thou- 
sand (6,000) Dollars agree that I will first use my utmost efforts to collect from 
my said fire insurance carriers before proceeding against the Standard Oil Com- 
pany of New Jersey, its agents and servants, for the collection of my said remain- 
ing claim of Seven Thousand (7,000) Dollars. 

“T understand and agree that the right herein reserved shall not so operate or 
be construed, that the payment made to me as recited herein shall not so operate 
or be construed, and that nothing herein contained or done in pursuance hereof 
shall so operate or be construed as an admission of liability on the part of the 
Standard Oil Company of New Jersey or any of its agents or servants for said 
fire or any injuries or injurious results, direct or indirect, to persons or property 
or as an admission of liability on the part of the Standard Oil Company of New 
Jersey, its agents or servants, for the payment to me or to my said fire insurance 
carriers or any or either of them or to any person whomsoever of said sum of 
Seven Thousand (7,000) Dollars or any part thereof. I further understand and 
agree that there are no agreements or promises not expressed herein. 


“Witness my hand and seal this 2nd day of July, 1932. 


“A. R. Holbert [Seal].” 

The defendant says that it is discharged as a result of this agreement on the 
part of the plaintiff because (1) the plaintiff by agreeing that he would pursue his 
right of action against the insurance company for the remaining $7,000 of his claim 
hefore he went against the Standard Oil Company therefor, thereby postpones the 
obligation of the principal debtor, the contract of insurance after loss being a 
contract of suretyship in which the wrongdoer is the principal debtor and the in- 
surer the surety; (2) that if the first proposition is not found to be correct, that 
nevertheless payment by the Standard Oil Company operated to reduce pro tanto 
the obligation of the insurance company, and inasmuch as the amount so paid was 
in excess of the total amount of insurance in the policy sued on, there is a com- 
plete discharge. 


To this special plea plaintiff replied relying upon the policy contract between 
it and the defendant as making the defendant primarily liable for the loss, and 
stating that, in any event, his agreement with the Standard Oil Company fully 
preserves and protects the rights of the defendant as to any recovery against that 
company under its right of subrogation. The trial court sustained the demurrer 
to the special plea, and, upon the case being called, defendant declined to plead 
further. Thereupon, the case was submitted to the court in lieu of a jury and upon 
ascertainment of the amount due, judgment was entered for the plaintiff in the 
sum of $3,000. To that judgment, this writ of error is prosecuted. 


[1] As to the first proposition, that is, that plaintiff has postponed the obliga- 
tion of the principal debtor and thereby released the surety, we believe the answer 
lies in the fact that under the agreement by the plaintiff with the Standard Oil 
Company, the question of whether or not there will be any delay rests entirely 
upon the attitude of the defendant itself. Plaintiff agreed that he would first pur- 
sue his remedy as against the defendant, but reserved to himself and to the insurer 
the right fully to proceed against the Standard Oil Company as to the amount 
covered by insurance. This stipulation is but an assertion of his legal right which 
is to proceed as he sees fit, either against the insurance company or against the 
wrongdoer. Any delay that would be the result of the agreement may be obviated 
by the defendant if it will settle its liability. It files no plea to the merits when 
the plaintiff sues, and simply attempts to evade liability by saying that the delay 
caused by it in defending against the plaintiff’s claim, not on the merits but by 
relying upon a technical release by operation of law, itself has the effect of re- 
leasing it entirely. To agree with this contention, it seems to us, would be tanta- 
mount to saying that the defendant, by bringing about a delay caused by its own 
refusal to settle a just claim, could rely upon its own unjustified act as a means 
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of justification. Furthermore, the doctrine that an extension of time to the prin- 
cipal debtor works a release of the surety is subject to the well recognized excep- 

tion to the effect that such result does not follow where, in the agreement of ex- 

tension, or by agreement between the debtor and creditor, all of the rights of the 

surety are fully protected. Exchange Building, etc., Co. v. Bayless, 91 Va. 134, 

2 S. E. 279. We think the rights of the surety were fully protected here, espe- 

cially since the very postponement complained of was made to depend upon its own 

conduct. 

= {2] Neither can we see how the acceptance of $6,000 under such an agreement 

as was made by the plaintiff could in any way operate to interfere with the de- 

fendant’s right to be subrogated as against the Standard Oil Company if and when 

the circumstances are such as to justify the defendant in expecting that to be done. 
The settlement made was of the amount over and above the total amount of in- 
surance carried by the plaintiff, $7,000. It expressly and explicitly protects both 
the plaintiff and his insurer in their rights against the Standard Oil Company to 
the extent of the total insurance carried by the plaintiff. In other words, the 
Standard Oil Company was assuming the risk as to whether the plaintiff could 
prove more than $7,000 damage. It was settling and paying off by compromise 
whatever amount over and above $7,000 the plaintiff is able to prove. That_is all 
the agreement purports to do. Defendant contends that if this agreement stands, 
the Standard Oil Company when sued can plead the agreement in bar of any re- 
covery by an insurance company as against it after subrogation and that, there- 
fore, since the agreement has the effect of reducing the right of subrogation to the 
extent of the payment made, the $6,000 paid should be applied to reduce pro tanto 
the liability of the insurer. We do not believe that such a construction of the 
agreement is possible. The Standard Oil Company could not plead the agreement 
in bar of any liability within the range of the $7,000 total insurance. The settle- 
ment is expressly confined to the adjusted amount of loss over and above the 
amount of the insurance. While denying its liability, the effect of the agreement as 
to the Standard Oil Company is nevertheless to leave open to the plaintiff and to 
his insurers all rights as against that company, except as to the amount of loss 
over and above the amount of $7,000. This contract, of course, does operate to 
release the Standard Oil Company from liability for any amount of loss over and 
above $7,000 that may have been sustained by the insured. Under ordinary cir- 
cumstances, a release of a cause of action will operate upon the whole of it. If 
that rule were applied here, then the Standard Oil Company would be fully dis- 
charged, the insurer’s right to subrogation in the absence of fraud would be des- 
troyed, and recovery by the insured under the policies prevented. We think, how- 
ever, that the circumstances here fall within a well recognized exception to the 
rule just stated, because that rule is for the benefit of the contemplated defendant 
and is not to be applied where such defendant, as here, has expressly consented 
to the splitting of the cause of action against it. Atchison, etc., R. Co. v. Home 
Ins. Co., 59 Kan. 432, 53 P. 459; Ocean Accident & Guarantee Corp. v. Hooker 
Electrochemical Co., 240 N. Y. 37, 147 N. E. 351; 1 R. C. L. 342. 

For the reasons stated, we believe that the trial court was correct in sustain- 
ing the demurrer to the defendant’s special plea and in entering judgment for the 
plaintiff in the absence of further plea by the defendant. The judgment of the 
circuit court of Calhoun county will therefore be affirmed. j 

Affirmed. 


















































HAWKINS et al. v. GLEN FALLS INS. CO. SAME v. NIAGARA 
FIRE INS. CO. Nos. 7627, 7628. 
Supreme Court of Appeals of West Virginia. Nov. 7, 1933. 
171 Southeastern Reporter 645. 







1. INSURANCE. ae 
Statute providing for incorporation of insurance policy in short form of 
pleading held applicable to notices of motion for judgment on policies (Code 
1931, 56-4-17, 56-4-21). 
(For other cases, see Insurance, Dec. Dig. 629[1].) 
Syllabus by the Court. ; 
1. That portion of Code 1931, 56-4-17, providing for the incorporation of an 
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imsurance policy by way of exhibit in the short form of pleading, is applicable 
to notices of motion for judgment upon insurance policies. 

2. Although the issues in two actions at law instituted against different insur- 
ance companies may be identical, the same growing out of a loss of certain prop- 
erty covered by like policies of insurance, a trial court, under our practice, may 
not impanel separate juries and proceed to try said issues in each case simul- 
taneously by examination of the witnesses in the presence of both juries, except 
by agreement of counsel. 

3. Ordinarily, a defendant in a proceeding by notice of motion should not be 
required to submit to trial on the return day of the notice. 

Error to Circuit Court, McDowell County. 

Actions by separate notices of motions for judgment by S. A. Hawkins and 
others and against the Niagara Fire Insurance Company. To review adverse 
judgments, against the Glen Falls Insurance Company each defendant brings error. 

Judgments reversed, verdicts set aside, and new trials awarded. 

Sale, St. Clair & Sale, of Welch, for plaintiffs in error. 

Steptoe & Johnson, Stanley C. Morris, and J. Hornor Davis; 2d, all of 
Charleston, for defendants in error. 

Woops, Judge. 

The plaintiffs, by virtue of loss of certain stock of merchandise and other 
personal property covered by two separate policies, identical as to terms and con- 
ditions (one being issued by the Glen Falls Insurance Company and the other by 
Niagara Fire Insurance Company, respectively), proceeded against each company 
separately by notice of motion for judgment, making the return day in each 
notice the same. On the return day the defendants appeared by counsel and filed 
identical specifications of defense and demurrers. The demurrers were overruled, 
aud the two defendants, over their respective objections, were forced into what 
we will, for want of a better term, call a “double trial,” i. e., separate juries were 
impaneled in each case and the trial conducted in the presence of each. A verdict 
for the plaintiff was promptly returned by one jury, and after some time had 
elapsed the trial court recalled the other and directed it to return a similar finding 
Each defendant has prosecuted a separate writ of error to the judgment rendered 
against it. 

The notices, which were similar in form, advised the respective defendants, 
among other things, that plaintiffs would, on the 19th day of December, 1932, 
move for judgment in the sum of $1,000 by virtue of a certain policy, giving the 
number of same, insuring a stock of merchandise and personal property against 
loss and damage by fire, said property having on July 31, 1932, been totally 
destroyed by fire, whereby plaintiff suffered damage to the extent of $5,084.66, 
and that the total insurance thereon was in the sum less than three-fourths of 
the actual cash value; that due proof of loss was furnished more than sixty days 
prior to the date of notice; and that no part of the loss sustained had been paid 
by the defendant insurance company. 

’ Defendants, under their separate demurrers, contend that the notice was 
insufficient, in that it failed to aver performance of conditions precedent, and to 
set out the conditions and warranties contained in the policy, except by reference; 
the policy being attached as an exhibit. 


[1] The fact that the plaintiff claims right to recovery of the full face amount 
of the policy is, we believe, a sufficient allegation of performance of all conditions 
precedent. It is true that in all declarations at law, with the exception of the 
short form provided in insurance cases (Code 1931, 56-4-17), extraneous papers 
may not be incorporated into or made part of pleadings by way of exhibits, as in 
chancery practice. But does such rule apply to notices of motion on insurance 
policies? Because of the very nature of insurance policies, the lawmakers have 
required the insurance companies to file specifications of defense (Code 1931, 
56-4-21) in order that the plaintiff may be advised as to just what conditions and 
warranties he may be expected to meet with proof. Rosenthall Co. v. Scottish 
Ins. Co., 55 W. Va. 238, 46 S. E. 1021. Hence, we are of opinion that the incor- 
poration of the policy by reference, under the simplified pleading provided in Code 
1931, 56-4-17, should apply in case the pleader chose to proceed by notice of motion 
for judgment. The incorporation of the policy exhibit by reference being made a 
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part of the pleading, further amplification of the conditions and warranties of 
the policy in the body of the notice becomes unnecessary. We therefore hold the 
notice sufficient. 

[2] The principal error, as we conceive it, is the arbitrary action of the trial 
court in requiring the defendants to submit to the double trial. This is a matter 
of first impression in this jurisdiction and, as far as we have been able to find, 
the first of its kind. It is not the usual case where, by agreement of counsel, two 
closely related cases are consolidated and heard together by one jury. Or, as in 
the case of State for Use, etc. v. Hudson, etc., Co., 95 W. Va. 610, 122 S. E. 173, 
where the court upon motion of defendant consolidated four several actions on 
coutracts which could have been declared on in one action. By virtue of statute, 
however, the courts in a number of the other jurisdictions, in the absence of 
agreement, may consolidate cases involving the same or different parties, where 
the questions in issue are similar, and it appears that such consolidation will not 
work an undue hardship upon any of the parties litigant. The trial court in the 
instant cases apparently recognized the fact that consolidation was not warranted 
under our practice in the absence of an agreement of counsel, otherwise he would 
not have impaneled two juries. The members of this court in all of their experi 
ence as trial judges and practitioners have never known such a procedure as here 
to be invoked. Under our judicial system every litigant is entitled to his day in 
court, and to the undivided attention of the court during the hearing of his case. 
Numerous difficulties would naturally arise under the procedure complained of, 
such as being conformed with three, four, or more, juries, and the inability of 
counsel to observe the effect of the evidence on the several jurors of the several 
panels, and the likelihood of disagreement among counsel representing different 
defendants as to the proper manner of conducting the defense. In the absence of 
express legislative sanction, or agreement of counsel, we must voice our dis- 
approval of such procedure. The defendants are entitled to have their cases tried 
separately. 

[3] The court feels it must take notice of one other matter, and that is the 
practice of requiring a defendant, as was done in the instant case, to go into trial 
on the return day of the notice of motion. This is usually the day for making up 
the pleadings in such proceedings, and in order to do justice to a defendant, the 
latter should not, as a rule, be required, over his objection, to submit to trial at 
that time. It is quite apparent that the defendants herein, both nonresident cor 
porations, were entitled to a continuance to some later day in the term. 

We accordingly reverse the judgments entered by the trial court, set aside the 
verdicts upon which the same were rendered, and remand the cases for separate 
trials. 

Judgments reversed; verdicts set aside; new trials awarded. 


PRUDENTIAL INS. CO. OF AMERICA vy. PARIS MUT. FIRE INS. CO. 
Supreme Court of Wisconsin. Nov. 7, 1933. 
250 Northwestern Reporter 851. 
3. INSURANCE. 

Installation and operation of still invalidating policy as to owner did not in- 
validate it as to mortgagee where mortgage clause of rider provided that acts of 
owner or occupation of premises for more hazardous purposes should not invali- 
date mortgagee’s insurance. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INSURANCE. 

Mortgagee’s promise to pay assessments if owner did not, to notify fire in- 
surer of increased hazards, and pay increased rates therefor, and agreement re- 
specting subrogation held sufficient consideration for mortgagee’s insurance by ri- 
der after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

6. INSURANCE. 
Insurance contract between fire insurer and mortgagee by rider after issuance 
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of policy held not “insurance policy” within insurer’s by-laws requiring policy to 
be signed by president and secretary. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

7. INSURANCE. 

Signature of both president and secretary of town mutual fire insurance com- 
pany to policy to which mortgage rider was attached held sufficient to validate 
insurance covered by both policy and rider signed by secretary (St. 1931, § 211.07). 

(Fer other cases, see Insurance, Dec. Dig. § 144[1].) 

8. INSURANCE. 

Town mutual fire insurance company had power to make contract with mort- 
gagee, by rider after issuance of policy, to pay mortgagee as its interest might ap- 
pear and that insurance should not be voided as respects mortgagee by any act of 
mortgagor or by occupation of premises for more hazardous purposes (St. 1931, § 
211.07). 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

9. INSURANCE. 

Secretary of town mutual insurance company, under standard form of rider 
prescribed for registered town mutuals, has authority to sign rider constituting 
contract with mortgagee (St. 1931, § 211.07). 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

10. INSURANCE. 

Secretary of town mutual fire insurance company, by company’s practice of 
attaching riders signed by secretary and practical construction of its by-law re- 
quiring policies to be signed by president and secretary, had authority to sign rider 
for mortgagee’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

11. INSURANCE. 

Rider whereby insurer agreed to pay loss to mortgagee as its interest might 
appear and mortgagee promised to do certain things held distinct contract of in- 
surance (St. 1931, § 211.07). 

Rider, which was executed after fire policy had been issued, provided 
that loss should be payable to mortgagee as its interest might appear; that 
insurance should not be voided by any act of mortgagor; that in case mort- 
gagor neglected to pay premiums mortgagee would pay them; that if prem- 
ises should be occupied for more hazardous purpose known to mortgagee 
that mortgagee would inform insurer and pay increased premium on de- 
mand; and that whenever insured should pay mortgagee for any loss and 
claim that insurer was not liable to owner, that insurer should be subro- 
gated to rights of mortgagee under mortgage. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


Appeal from a judgment of the Circuit Court for Kenosha County; E. B. 
Belden, Circuit Judge. 


Action by the Prudential Insurance Company of America against the Paris 
Mutual Fire Insurance Company. From a judgment for plaintiff, defendant ap- 
peals.—[By Editorial Staff.] 

Affirmed. 


Action on a fire insurance policy, commenced September 3, 1931. From a 
judgment entered February 11, 1933, the defendant appeals. 

The plaintiff is a mortgagee of premises upon which a dwelling house insured 
by the defendant, a town mutual fire insurance company, was destroyed by fire and 
sues to recover the loss as payable to it under a clause of a rider attached to the 
policy issued to the owner. The mortgage was executed subsequent to the issuance 
of the policy of insurance. The plaintiff company thereupon procured and had at- 
tached to the owner’s policy a rider which provided that loss under the policy 
should be payable to the plaintiff as its interest might appear, and that the insur- 
ance should not be voided by any act of the mortgagor or owner of the property 
insured, or by occupation of the premises for more hazardous purposes than per- 
mitted by the policy. It further provided that in case the mortgagor or owner 





Fire] Prudential Ins. Co. of America v. Paris Mut. Fire Ins. Co. 695 


should neglect to pay any premiums the mortgagee would pay them on demand; 
that if the premises should be occupied for a more hazardous purpose known to 
the mortgagee than permitted by the policy, the mortgagee would inform the in- 
surer and would on demand pay the increased premium required by the increased 
hazard; and that whenever the insurer should pay the mortgagee for any loss or 
damage under the policy and claim that the insurer was not liable to the owner 
therefor, the insurer should be subrogated to the rights of the mortgagee under the 
mortgage as to such payment; and that if the insurer should pay the mortgagee the 
amount of the mortgage debt, the mortgagee would assign its mortgage to the 
insurer. The by-laws of the insurer provide that policies shall be signed by the 
president and secretary and the policy in suit was so signed. The rider under 
which the plaintiff claims was signed by the secretary only, but the form of policy 
used by the insurer contains no mortgage clause provision, and it was the custom 
of the secretary, known and acquiesced in by the insurer, whenever mortgagees 
were insured by a policy to attach to the policy a rider signed by him only cover- 
ing such insurance. The policy recited that it was issued in consideration of the 
payment of $1 paid by the insured to the insurer, the receipt whereof was ac- 
knowledged and the execution by the insured of a bond in the penal sum of the 
total amount of the insurance covered by the policy conditioned for the payment 
of all assessments made against the insured by the insurer. The premises were 
owned by M. Minikel, wife of Erdman Minikel. The application for insuranée 
and the bond for assessments purported to be signed by M. Minikel. This signa- 
ture was attached by Erdman Minikel, in the presence of his wife, with her knowl- 
edge and consent, and with intent by her to procure insurance on her property. 
Assessments on the policy were made against M. Minikel. Notices thereof were 
mailed to her, and she sent the amount to the company. The defendant claimed 
it supposed the husband was M. Minikel, the owner of the property, and that he 
afixed his own signature to the application and bond, but there was no false state- 
ment relating to ownership and the company insured property owned by married 
women as readily as property otherwise owned. Previous to the fire which des- 
troved the dwelling house, the premises were rented and the tenant went into pos- 
session and installed an alcohol still in a barn also covered by the policy which was 
located 400 feet from the house, and the still was in operation at the time, of the 
fire. The mortgagee had no knowledge of this fact. The case was tried to the 
court without a jury. The plaintiff's mortgage being unpaid and for an amount in 
excess of the insurance on the dwelling house, the learned trial judge found for 
the plaintiff and entered-judgment for the amount of such insurance. 

Robert V. Baker, Jr., of Kenosha (Chris A. Juliani and M. E. Baker, both of 
Kenosha, of counsel), for appellant. 

Schubring, Ryan & Petersen and Ralph E. Axley, all of Madison, for respond- 
ent. 

FowLeR, Justice. 

The appellant claims that (1) the policy was void for want of consideration 
and (2) because of the operation of the still: the rider was void because (3) with- 
out consideration and (4) because not signed by the president and secretary of the 
company; (5) the secretary of the insurer had no authority to waive the defense 
resulting from installation of the still; and (6) the court should have sustained a 
demurrer to the complaint because it does not state a cause of action. 

[1, 2] (1) The claim of want of consideration for the policy is based on the 
fact that the bond for payment of assessments was not signed by M. Minikel and 
the want of direct evidence that she authorized her husband to sign for her. While 
there is no direct evidence that the wife directed or expressly authorized the hus- 
hand to sign for her, the court inferred that she so authorized him from the fact 
that the policy was solicited and signed at the residence of herself and husband, 
in her presence, and with her knowledge, and that she knew of the solicitation of 
the insurance which was made by the president and secretary of the company in 
person, that she knew of the purpose of their visit and knew of and participated 
in the negotiations resulting in the issuance of the policy. We are of opinion that 
the trial judge’s inference was amply justified. The court also found that the re- 
tention of the policy and subsequent payment of assessments by M. Minikel con- 
stituted a ratification of the husband’s act of signing her name. We consider that 
this conclusion was also warranted. . 
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[3] (2) We are not here concerned whether installation and operation of the 
still voided the policy as to the owner, as the terms of the mortgage clause of the 
rider expressly provide that acts of the owner or occupation of the premises for 
more hazardous purposes shall not invalidate the insurance of the mortgagee. 


[4, 5] (3) The promises of the mortgagee to pay premiums (assessments) on 
demand in case the owner did not do so, to notify the insurer of increased hazards 
created by occupation of the premises for extrahazardous purposes known to the 
mortgagee and to pay the increased rates incident to such hazards upon demand 
therefor, and the agreement relating to subrogation to the mortgagee’s rights un- 
der the mortgage in case of, payments of loss to the mortgagee and its agreement 
to assign its mortgage in case of full payment of the mortgagee, constituted a 
sufficient consideration for the mortgagee’s insurance. The rule that a promise by 
the obligee of a contract to do a thing of advantage or benefit to the obligor con- 
stitutes a sufficient consideration for the obligation of the obligor under the con- 
tract is too familiar to require citations to support it. 


[6, 7] (4) We are of opinion that the contract of insurance between the in- 
surer and the mortgagee is not an “insurance policy” within the meaning of the 
provision of the insurer’s by-laws that requires its policies to be signed by its 
president and secretary. The rider covering the mortgagee’s insurance is a part 
of the insurance policy, not the policy itself. The policy consists of the form of 
policy used when there is no insurance in favor of a mortgagee and the rider ef- 
fecting the mortgagee’s insurance, and the signature of both the president and 
secretary to the form to which the rider is attached is sufficient to validate the 
whole insurance covered by the policy and the rider. The company’s method of 
effecting insurance to a mortgagee, when effected at the time of effecting the own- 
er’s insurance, is to attach a rider signed by the secretary to the policy effecting 
the owner’s insurance. This is an interpretation or practical construction by the 
company itself that the provisions of its by-laws requiring the president and secre- 
tary to sign a policy does not require their signatures to riders to effect insurance 
to mortgagees. This is in line with the standard statutory form prescribed for 
registered town mutual companies, section 211.07, Stats. Under this statute the pol- 
icy itself is signed by both president and secretary. Riders are by the terms of the 
policy expressly made a part thereof. The statutory form of the rider to be at- 
tached to the policy to effect insurance to a mortgagee is signed by the secretary 
only. 

{8-11] (5) It is doubtless true that the secretary of a town mutual insurance 
company has no authority to waive a defense to any contract of insurance. But 
we are not here dealing with waiver of a defense. We are dealing with the mak- 
ing of a contract of insurance. The defendant had power to enter into the con- 
tract made with the plaintiff mortgagee. The rider effecting the mortgagee’s in- 
surance in the instant case is in almost the precise terms and is to the precise effect 
of the standard form of rider authorized by the statute to be signed by the secre- 
tary and attached to policies of registered town mutual companies. The secretary 
of the company, under the standard form of rider prescribed for registered town 
mutuals, thus has authority to sign a rider constituting a contract with a mortga- 
gee, and the secretary of the defendant company, by the company’s uniform prac- 
tice and practical construction of its by-law, has like authority. That a rider such 
as is here involved is a separate and distinct contract is recognized by Keith v. 
Royal Ins. Co., 117 Wis. 531, 538, 94 N. W. 295, 297. The opinion in that case 
states three methods by which insurance for the protection of a mortgagee is ef- 
fected, and after stating the first two methods states: “* * * And, thirdly, but sel- 
dom, a direct contract with the mortgagee, insuring him against loss by fire. To 
the last of these, the owner is no party.” The rider here involved is within this 
third class and is a distinct contract of insurance in and of itself. 

[12-14] (6) It is unnecessary to consider whether the court ruled properly in 
overruling the demurrer to plaintiff’s complaint on this appeal, which is an appeal 
from the judgment finally entered, not an appeal from the order overruling the 
demurrer. The defendant answered and went to trial. The defect of the com- 
plaint attacked by demurrer was that the complaint showed that the contract of 
insurance was without sufficient consideration because of the statement that the 
policy was issued “in consideration of the payment by M. Minikel of the premium 
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of One Dollar.” If that is a defect, it was cured by the proof that the real con- 
sideration for the policy was, as recited in the policy itself, the payment of the 
dollar and “the execution of an undertaking in the sum of $12,450.” The execu- 
tion of the undertaking having been found as a fact by the court, the complaint, 
if technically defective, should be considered at this stage of the litigation as 
amended to conform to the proof. 

The judgment of the circuit court is affirmed. 


HERRIN v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. No. 1816. 
Supreme Court of Wyoming. Nov. 14, 1933. 
26 Pacific Reporter (2d) 637. 


1. INSURANCE. 

Under fire policy rendering policy void if, with insured’s knowledge, fore- 
closure proceedings be commenced, policy held void where insured, before fire, 
acquired actual knowledge of foreclosure proceedings, though he had no knowledge 
of proceedings before or at time proceedings were commenced. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE. 

In action on fire policy, finding that insured had no notice of foreclosure 
proceedings until he received repurchase contract from foreclosure purchaser held 
construable as finding that insured had such notice thereafter. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

3. INSURANCE. 

Insured, advised, some time after foreclosure proceeding, that mortgage 
assignee had foreclosed mortgage and received certificate of sale, and entering 
into contract of repurchase with such assignee, held to have acquired actual 
“knowledge” of foreclosure proceedings, precluding recovery under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Error to District Court, Laramie County; Sam M. Thompson, Judge. 

Action by Dan Herrin against the National Fire Insurance Company of Hart- 
ford, Conn. Judgment for plaintiff, and defendant appeals. 

Reversed, with instructions. 

Lindsey & Larwill, of Denver, Colo., and Edward T’. Lazear, of Cheyenne, for 
appellant. 

Ewing T. Kerr, of Cheyenne, for respondent. 

RINER, Justice. 

This cause is here by direct appeal from a judgment of the district court of 
Laramie county, the action being one to recover a fire loss, under an insurance 
policy. The trial below was to the court upon the pleadings and agreed statemeut 
of facts. From these, it appears as follows: 

On September 3, 1927, plaintiff and respondent Herrin was the owner of 
certain property, located in Goshen county, Wyo., consisting of a one-story, shingle 
roof, frame dwelling house, a frame bunkhouse, and a barn and sheds attached. 
At that time, there was a mortgage on the aforesaid property and the real estate 
whereon it was situated, given by Herrin and his wife to J. H. Griffin & Bro., 
copartners, to secure the repayment of the sum of $2,000, said mortgage having 
theretofore been placed of record in the county last above mentioned. On Sep- 
tember 3, aforesaid, the defendant and appellant, National Fire Insurance Com- 
pany of Hartford, Conn., delivered to Herrin its fire insurance policy, whereby 
it insured said property for the sum of $800 for the period of five years from the 
date last mentioned, viz., until the 3d day of September, 1932, which contained, 
among other provisions, the following: “This entire policy shall be void, unless 
otherwise provided by agreement in writing added hereto, * * * (c) if, with 
the knowledge of the insured, foreclosure proceedings be commenced or notice 
given of sale of any property insured hereunder by reason of any mortgage or 
trust deed; or (d) if any change, other than by the death of an insured, take 
place in the interest, title or possession of the subject of insurance (except change 
of occupants without increase of hazard).” 

On December 27, 1925, this mortgage was assigned to one Amanda Gerrett by 
an instrument, also, in due course, placed on the records of Goshen county. Two 
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é 
days later, or on December 29, she instituted foreclosure proceedings by advertise- 
ment, with the result that said property was sold to her by the sheriff of that 
county, on February 11, 1928, and she received a certificate of sale on that date, 
which was, likewise, promptly recorded. 

On June 14, 1928, a written contract, signed by both Amanda Gerrett and 
Daniel Herrin, was entered into, whereby she agreed to sell to him the property 
covered by the fire insurance policy, and the land above mentioned, for the sum 
of $2,504.87, $300 of the purchase price to be paid on or before November 1, 1928, 
and the balance on or before July 1, 1929. This agreement provided that, when 
the purchase price was fully paid by him to her, she should “make to” him, “his 
heirs or assigns, a valid title, in fee simple, to said land and for that purpose 
shall execute and deliver to him a good and sufficient warranty deed for the 
same,” subject to the 1928 taxes. There also appeared, in the contract, the follow- 
ing clause: “It is understood and agreed that in the event that Daniel Herrin shall 
sell his equity in the land or in this contract, the entire unpaid principal shall 
become due and payable at once.” 

Thereafter, and until the time of the trial of the case in the district court, 
Herrin remained in continuous possession of the premises, although he never 
redeemed the property from the sale under the mortgage. It seems, also, that no 
sheriff's deed was ever issued to Amanda Gerrett at any time prior to the com- 
mencement of this action on August 4, 1932. 

The insured property was destroyed by fire on April 15, 1932, about four and 
one-half months prior to the expiration of the five year policy. 

It was agreed by the parties hereto, on the trial, as part of the stipulated 
facts in the case, that “the plaintiff received no actual notice of the foreclosure 
proceedings until Amanda Gerrett communicated with him on or about the 14th 
day of June, 1928, and advised him that she had foreclosed the mortgage she held 
on said property and had received a certificate of sale from the sheriff, and that 
she then offered to sell the property back to him under a contract of sale.” 

The court below found, among other things, that the plaintiff “had no notice, 
whatsoever, of said foreclosure proceedings until he, the said plaintiff, received 
the contract for purchase, as aforesaid,” and entered judgment in his favor for 
the amount of the policy and costs. 

In urging that the district court erred in its disposition of the case, two con- 
tentions are presented by the appellant: First, it is said that foreclosure proceed- 
ings were commenced on he property covered by the policy, and, although these 
proceedings became known to plaintiff before the loss occurred, the insurer was 
never notified, and no written agreement relative to the matter was added to the 
policy. Second, it is insisted that there was a change in interest of the insured 
in the property in question without notice to the insurer and without its consent. 
It will be observed that these claims arise under the specific terms of the policy 
quoted above. 


[1] The clause providing that the policy should be void, unless otherwisc 
agreed in writing, “if, with the knowledge of the insured, foreclosure proceedings 
be commenced or notice given of sale of any property insured hereunder by reason 
of any mortgage or trust deed,” has been repeatedly construed by the courts, and, 
while there is some authority to the contrary (Bellevue Roller Mill Co. v. London 
& L. Fire Ins. Co., 4 Idaho, 307, 39 P. 196; North British & M. Ins. Co. v. 
Freeman [Tex. Civ. App.] 33 S. W. 1091), the weight of authority sanctions, as 
the more reasonable view of the meaning of this language in a fire insurance 
policy, that stated by Judge Sanborn in Delaware Ins. Co. v. Greer, 57 C. C. A. 
188, 120 F. 916, 920, 61 L. R. A. 137. In that case, in response to the contention 
that the proper interpretation of the clause in question was that “the policy should 
become void only when the insured has knowledge of the foreclosure proceedings 
before or at the time when they are commenced,” he said: “It is plain that the 
effect of such a construction is merely to cancel this provision of the policy, for 
defendants in foreclosure proceedings are seldom informed of the time and place 
of their commencement at the time or before they are begun. * * * The mean- 
ing of these terms, when taken in their ordinary and popular sense, is that the 
policy becomes void if the foreclosure proceedings are instituted, and this fact 
becomes known to the insured, at any time before the fire occurs.” See, also, 4 
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Joyce on Insurance (2d Ed.) § 2270a; Schroeder v. Imperial Ins. Co., Ltd., 132 
Cal. 18, 63 P. 1074, 84 Am. St. Rep. 17; J. I. Kelly Co. v. St. Paul Fire & Marine 
Ins. Co., 56 Fla. 456, 47 So. 742, 749, 16 Ann. Cas. 654; Jones & Pickett, Ltd. v. 
Michigan Fire & Marine Ins. Co., 132 La. 847, 61 So. 846; Royal Ins. Co. v. 
Drury et al., 150 Md. 211, 132 A. 635, 45 A. L. R. 582; Newark Fire Ins. Co. v. 
Pruett, 75 Colo. 564, 227 P. 823; Algase Co. et al. v. Corporation of Royal 
Exchange Assur. of London, England, 68 Wash. 173, 122 P. 986; Neil Bros. Grain 
Co. et al. v. Hartford Fire Ins. Co. (C. C. A.) 1 F.(2d) 904; Peterson v. Hudsor 
Ins. Co. (Ariz.) 15 P.(2d) 249. 14 R. C. L. 1126, § 305, says: “The usual condition 
that a policy of insurance on mortgaged premises shall be void if, with knowledge 
of the insured, foreclosure proceedings be commenced, is not limited to foreclose 
proceedings of which the insured had notice at the time or before they were 
commenced, but covers all such proceedings of the commencement of which he 
acquired knowledge at any time before the loss occurred.” 

Why a contract clause of the character we are considering is inserted in fire 
insurance policies and enforced by the courts is very concisely stated, in Hole v. 
National Fire Ins. Co., 122 Kan. 328, 252 P. 263, 264, 50 A. L. R. 1113, thus: 
“The reason for a provision for forfeiture on commencement of foreclosure is 
increase of hazard. Experience has taught insurance companies that, when prop- 
erty owners become financially unable to take care of their secured obligations, 
or are so neglectful of them that foreclosure must be resorted to, likelihood of 
fire becomes greater. Under conditions otherwise satisfactory, insurance on prop- 
erty covered by mortgage in good standing is as safe as insurance on unincum- 
bered property. Insurance on property covered by mortgage in default and in 
process of foreclosure, involves greater risk. If with knowledge of all the facts 
an insurer does issue a policy on property covered by an overdue mortgage on 
which foreclosure may be commenced at once, and makes loss payable to the 
mortgagee, it is possible to say the provision for forfeiture on commencement of 
foreclosure was not intended to apply. Butz v. Farmers’ Ins. Co., 76 Mich. 263, 42 
N. W. 1119, 15 Am. St. Rep. 316. Consent to insure under safe conditions, how- 
ever, does not include or imply consent to carry the risk under conditions which 
have become hazardous, and, if consent of the latter kind be negatived by a pro- 
vision that the policy shall become void on commencement of foreclosure, the 
provision becomes operative when the condition creating the hazard occurs.” 

In the case at bar, the conceded facts establish that the mortgage held by 
Amanda Gerrett was foreclosed long before the loss occurred, and that the parties 
to the policy entered into no additional agreement relative to that matter. Did the 
insured have knowledge of the foreclosure before the property was burned? If he 
did, then, under the authorities cited above, the policy was rendered void. It has 
been held that, under a clause of this kind, the word “knowledge” means actual 
knowledge, as distinguished from constructive knowledge. Funk v. Anchor Fire 
Ins. Co., 171 Iowa, 331, 153 N. W. 1048; Brown vy. Connecticut Fire Ins. Co., 197 
Mo. App. 317, 195 S. W. 62. 


(2, 3] As we understand the record, Herrin received actual knowledge of the 
foreclosure of this mortgage upon his property, on June 14, 1928, when, as he 
stipulated at the trial below, Amanda Gerrett “communicated with him,” and 
“advised him that she had foreclosed the mortgage she held on said property and 
had received a certificate of sale from the sheriff.” In Wade on Notice, referring 
to actual or express notice, the author says that it embraces “that which is com- 
municated by direct and positive information, either written or oral, from persons 
who are personally cognizant of the fact communicated.” It is difficult to perceive 
how knowledge of the commencement of foreclosure proceedings could be obtained 
from a more authorative source than the very person who held the mortgage 
and who directed their institution. 


The office of the word “until,” it has been held, is “to fix some point of time 
or some event, upon the arrival or occurrence of which, what precedes will cease 
to exist.” State ex rel. Rowe v. Kehoe, 49 Mont. 588, 144 P. 162; Marcellus v. 
Wright, 61 Mont. 274, 202 P. 381; Bud Hoard Co. v. F. Berg & Co., 137 Okl. 16, 
278 P. 273. Recalling the finding of the district court, mentioned above, that the 
plaintiff had no notice of the foreclosure proceedings “until” he recieved the con- 
tract of purchase, aforesaid, it may fairly be asserted that the appropriate mean- 
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ing of the finding is that, after he had received said contract, he did have notice 
of those proceedings. When this finding is construed, in conjunction with the 
stipulation of the parties as to what Amanda Gerrett herself told Herrin, and the 
fact of his execution of a contract, for the purchase of the property involved, of 
the character described, but one conclusion is, as it seems to us, possible, viz., that 
he had actual knowledge of the commencement of foreclosure proceedings on 
June 14, 1928. The contract itself declared that Herrin had but an “equity” in the 
property, it was so limited as to require the last payment thereon after the time 
for redemption from the mortgage foreclosure had expired and the complete title 
had passed to the mortgagee, and, additionally, provided for the execution by her 
to Herrin of a warranty deed to the premises. 

No cases have been drawn to our attention which declare or even intimate that 
such complete information as Herrin possessed on June 14, 1933, relative to the 
mortgage foreclosure proceedings, did not constitute knowledge within the terms 
of the clause in the fire insurance policy under consideration here. 

These being our views concerning the first contention made by appellant, it 
follows that the fire insurance policy, aforesaid, was void at the time loss occurred, 
and it therefore becomes unnecessary to consider the second claim advanced by 
appellant. 

The judgment of the district court must be reversed, with instructions to enter 
judgment in favor of the defendant. 

Reversed. 

Kimball, C. J., and Blume, J., concur. 
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MARINE 


WHEELER et al. v. HTNA INS. CO. 
District Court, E. D. New York. Jan. 24, 1933. 
4 Federal Supplement 820. 
1. INSURANCE. 
Marine policy and indorsements must be construed as whole. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2 INSURANCE. 

Marine builder’s risk policy held to require liberal construction so as to prevent 
forfeiture, if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

“Trial trips” within builder’s risk policy did not change character merely 
because prospective purchasers were on boat. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

4, INSURANCE. 

In determining whether trips were “trial trips’ within builder’s risk policy, 
test was whether boat was being tested to determine if she was satisfactorily com- 
pleted and not taken on pleasure or demonstration trips. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

5. INSURANCE. 

Marine policy indorsements accepted by insurer, though prepared by insured’s 
broker, must be construed more strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

6. INSURANCE. 

Where motorboat covered by builder’s risk policy at certain place was, with 
insurer’s knowledge, taken to other place and there repaired, extension indorse- 
ment covering vessel at either place held to substitute new place as base for trial 
trips. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

7. INSURANCE. 

Indorsement on builder’s risk policy, extending policy and changing place 
where boat was insured to new place at which boat had been repaired, heid tc 
cover trial trips, but not demonstration or pleasure trips, from new base. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

8. INSURANCE. 

Record held to show that trip, during which boat covered by builder’s risk 
policy exploded, was demonstration trip, not trial trip, and hence not within cov- 
erage of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

9. INSURANCE. 

Trip for demonstration and pleasure held not “trial trip” within marine 
builder’s risk policy. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

In Admiralty. Libel by Edith Wheeler and others against the AXtna Insurance 
Company. 

Libel dismissed. 

See, also, 51 F.(2d) 374. 

Crowell & Rouse and E. Curtis Rouse, all of New York City, for libelants 

Single & Hill and Forrest E. Single, all of New York City, for respondent. 

CAMPBELL, District Judge. 

This suit is brought to recover on a marine insurance policy for damages 
caused by the explosion on and sinking of motorboat Wheeler Shipyard Hull No. 
304, alleged to be covered by said policy. 

I find the facts as follows: ; 

At all the times hereinafter mentioned and at the time of the trial, the libel- 
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ants Edith Wheeler, E. Lawrence Wheeler, and Wesley I. Wheeler were partners 
doing business under the firm name and style of Wheeler Shipyard, having their 
principal office and shipyard on Coney Island creek, at the foot of Harway avenue, 
borough of Brooklyn, city and state of New York, within this district. 

At all of said times the respondent Agtna Insurance Company was a corpora- 
tion organized and existing under and by virtue of the laws of the state of 
Connecticut, having been duly authorized to transact business in the state of New 
York, and having an office for the transaction of such business at 149 Pierrepont 
street, borough of Brooklyn, city and state of New York, within this district. 

At all of said times the libelants were the owners of the motorboat Wheeler 
Shipyard Hull No. 304. 

On or about November 12, 1929, in consideration of a premium of one-quarter 
per cent., to wit, the sum of $28.75, duly paid to the respondent by libelants, said 
respondent issued to libelants its policy of insurance No. V 62871, for $11,500 
agreed value, loss, if any, payable to libelants and/or any owner or owners of the 
vessel, as interest may appear at the time of the happening of the loss, or order, 
covering said libelants from November 12, 1929, to December 12, 1929, upon said 
motorboat Wheeler Shipyard Hull No. 304, and from time to time thereafter, the 
libelants paid to the respondent certain further additional premiums, in considera- 
tion of which said respondent, among other things, extended the period of said 
policy to a time not later than June 12, 1930. 

The policy as issued was a builders’ risk policy, and contained, among otiers, 
the following terms and provisions: 

“Etna Insurance Company by this policy of insurance do make insurance and 
cause Wheeler Shipyard for account of themselves, loss, if any, payable to them 
or order, to be insured for the sum of Eleven thousand, five hundred doilars 
($11,500), upon the good hull called No. 304, her body, tackle, apparel, stores, 
supplies, furniture, engines, boilers, machinery and appurtenances. * * * 

“It is also agreed that this policy shall become void, if any other insurance 1s 
or shall be made, upon the interest hereby insured, which together with this insur- 
ance shall exceed the sum of ————— dollars. * * * Touching the adventures 
and perils which we, the said assurers, are contented to bear and take upon us, 
they are of the seas, men-of-war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and countermart, surprisals, takings at sea, arrests, restraints and 
detainments of all kings, princes and people, of what nation, condition or quality 
soever, barratry of the master and mariners, and afl other perils, losses aud mis- 
fortunes that have or shall come to the hurt, detriment or damage of the said 
ship, &c., or any part thereof. * * * With leave to sail with or without pilots, 
to tow and be towed, and to assist vessels and/or craft in all situations and to 
any extent, and to go on trial trips. With liberty to discharge, exchange and take 
on board goods, specie, passengers and stores, wherever the vessel may call at or 
proceed to, and with liberty to carry goods, live cattle, &c., on deck or otherwise, 
but warranted free of any claim in respect of deck cargo. * * * 

“Clauses for Builders’ Risks. 

“This insurance is also to cover all risks, including fire, while under construc- 
tion and/or fitting out, including materials in buildings, workshops, yards and 
docks of the assured, or on quays, pontoons, craft, &c., and all risk while in 
transit to and from the works and/or the vessel wherever she may be lying, alse 
all risks of loss or damage through collapse of supports or ways from any cause 
whatever, and all risks of launching and breakage of the ways. 

“This insurance is also to cover all risks of trial trips, loaded or otherwise, 
as often as required, and all risks whilst proceeding to and returning from the 
trial course, but warranted that all trials, and proceedings to and returning there- 
from, shall be carried out within a distance by water of 100 nautical miles of the 
place of construction or held covered at a rate to be arranged. * * * 

“In the event of deviation to be held covered at an additional premium to be 
hereafter arranged. * * * 

“The words ‘owner’ and ‘assured’ as used in this policy shall be interpreted to 
mean either ‘builder’ or ‘owner’ or both.” 

The policy by successive indorsements and payment of additional premiums was 
in force on May 6, 1930, and the libelants by their broker informed the respondent 
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of their desire to send the said motorboat by water to Syracuse, and to have it 
covered on said voyage by said policy. 

In consideration of an additional. premium of $57.50, the said respondent, on 
May 6, 1930, made the following indorsement on said policy: “In consideration of 
an additional premium as noted hereon, this insurance is extended to cover the 
above vessel for one trip by water from the yard of the assured via any port or 
place to Syracuse, N. Y. sailing on or about May 6th, 1930 against the perils 
covered by this policy.” 

The motorboat left Brooklyn, N. Y., bound for Syracuse, in charge of an 
employee of the libelants, and on May 9, 1930, was taken in charge from him by 
Capt. Brown, an employee of the libelants. 

Between Brooklyn and Albany the said motorboat suffered damages from strik- 
ing a submerged object, a notice of which was given in writing by the broker ol 
the libelants to the respondent on May 16, 1930, formal proof of which damage 
was later made by libelants and paid to them by respondent. 

The motorboat was taken to Watervliet, where repairs were made, and she 
then continued on her voyage. 

The boat never went to Syracuse proper, but was taken to Brewerton, at the 
western end of Oneida Lake, 14 miles from Syracuse, by automobile, where the 
libelants had their boathouse, where she arrived before May 16, 1930, and where 
her engine was taken out of her for the making of repairs. 


On May 16, 1930, on the payment of an additional premium of $28.75 by 
libelant to respondent, and with knowledge of the location of the motorboat, the 
said respondent made the following indorsement on said policy: “It is understood 
and agreed that this insurance covers this vessel whilst at Brooklyn, N. Y. and/or 
Syracuse, N. Y., and that this policy is extended for a further period of one 
month, or until June 12th, 1930, Noon.” 


Shortly after the arrival of the motorboat at Brewerton, further repairs were 
made on the engines, which were taken out and reinstalled. Thereafter a trial trip 
was made, Lewis Rapp, an employee of the libelants, piloting the boat, and Capt. 
Brown, another employee of the libelants, and the mechanic who had made the 
repairs being on board. 

The noise in the engine, which had been the cause of the taking out ate 
Brewerton, was still heard, but the mechanic told them to take it easy, and that 
by running it slow gradually the noise would disappear. 

After being out about three-quarters of an hour or more, the boat was taken 
back and tied up at the libelants’ dock. 

The witness Rapp was to take another boat of the libelants known as the 
36-footer, a single cabin boat, to Ithaca, for the Cornell University boat races to 
be held there, and on May 20th he started in that boat from Brewerton bound for 
Ithaca. 

Capt. Brown took the No. 304 and went ahead. They ran very slowly from 
Brewerton to Baldwinsville, where they tied up for the night. 

The next morning, about 9 or 9:30 o’clock, Mrs. Brown, Mrs. Valentine, and 
Miss Mary Lee Valentine boarded the No. 304, and the boats proceeded as before, 
the No. 304 leading during that day, and in the evening docked at Cayuga village 
behind the breakwater, at the end of Cayuga Lake. 

The next day they proceeded down the lake to Ithaca. 


On Saturday morning, May 24th, both the 36-footer and the No. 304 were m 
the canal at Buffalo Street bridge, Ithaca. 

A Mr. Reamer and his chauffeur came down, and on the orders of Capt. 
Brown the witness Rapp took them out in the 36-footer for a demonstration. 

Capt. Brown had placed the No. 304 next to the Students’ Transfer and made 
arrangements for the gas wagon to come down and fill up the tanks of the No. 304. 

The tanks of the No. 304 were filled with gas. 

When the witness Rapp returned, the No. 304 had suffered from an explosion. 
He turned the wreck of the No. 304 around facing her the other way, so that 
when she was pulled out she would not interfere with the Students’ Transfer. 

A number of those on board the No. 304 were injured by the explosion. 

A survey was held of the No. 304, and the salvage value of the No. 304 was 
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fixed at $1,000, the surveyor for the respondent signing without prejudice, fo; 
account of whom it may concern, and that his agreement to the foregoing measure 
of salvagable value was not to be construed as an admission of liability under any 
policy of insurance which might pertain to the property involved. 

In February, March, and April, 1930, Capt. Brown offered to persons acting 
on behalf of Cornell University Athletic Association the use of a 40-footer which 
he expected to have by the time of the races. 

The No. 304 was taken to Ithaca for demonstration, not on a trial trip. 

From the facts as found, there is no liability established on the part of the 
respondent. 

[1, 2} The contract of insurance in this case consists of the policy and all 
the indorsements, and must be construed by the court as a whole liberally to 
accomplish the intent of the parties under the peculiar circumstances of. the 
case, and not on the basis of the meaning customarily ascribed to certain words 
in exclusively builders’ risks policies, and with the purpose of preventing a fore- 
feiture, if possible. Wright v. 42tna Life Ins. Co. (C. C. A.) 10 F.(2d) 281, 46 
A. L,. R. 225; Etna Ins. Co. v. Houston Oil & Transport Co. (C. C. A.) 49 F.(2d) 
121; Marine Ins. Co. v. Mclanahan (C. C. A.) 290 F. 685;«Fireman’s Fund Ins. 
Co. v. Globe Nav. Co. (C. C. A.) 236 F. 618; Thompson v. Phenix Ins. Co, 
136 U. S. 287, 10 S. Ct. 1019, 34 L. Ed. 408. 

The policy as originally written did not cover voyages but only trial trips 
within 100 miles of Brooklyn, N. Y. 

[3, +] This did not mean demonstrations as distinguished from trial trips, 
which were to test out the runring of the boat to ascertain if she was satis- 
factorily completed, but such trial trips did not lose their character as trial trips 
simply because a prospective purchaser or purchasers were taken on such trips. 
The test, as I see it, was that the trips that were covered were those taken to 
test the boat to determine if she was satisfactorily completed, and not pleasure 
trips or trips to demonstrate the boat to secure a purchaser. 

No damage was sustained while the boat was at Brooklyn, N. Y., and no 
question of the terminaticn of the policy while the boat was at Brooklyn, N. Y., 
is presented, as the policy was continued in force by subsequent indorsements. 

By the indorsement of May 6, 1930, the nature of the contract was changed, 
at that indorsement was not for a trial trip within 100 miles of Brooklyn, N. Y., 
but for a trip by water from the yard of the assured via any port or place to 
Syracuse, N. Y., sailing on or about May 6, 1930, against the perils covered by 
the policy. 

On the evidence I am satisfied that the boat never went to Syracuse; on the 
contrary, the evidence of the witness Rapp is that she went to the boathouse 
and dock of the libelants at Brewerton, 14 miles from Syracuse. ‘ 

This was obviously the end of the trip covered by that indorsement. While 
the boat was at that dock, the libelants’ representative caused repairs to be made 
to the engine of the boat, and, while the boat was at Brewerton, the libelants 
procured the last indorsement showing that the trip to Syracuse had been 
completed. 

[5] It is not of moment that the indorsements in question may have been 
prepared by the broker of the libelants, as they were accepted by the respondent 
and must be construed more strongly against it. Bushey & Sons y. American 
Ins. Co., 237 N. Y. 24, 142 N. E. 340. 

On the trip and between Brooklyn and Albany the. No. 304 suffered damage 
by striking a submerged object, notice of which was given to the respondent, and 
ior which the respondent subsequently made payment. 

On May 16, 1930, while the No. 304, to the knowledge of libelants, was lying 
at Brewerton undergoing repairs to her engine, and to the knowledge of the 
respondent she had been permitted to make a trip to Syracuse, the respondent 
for a further consideration by way of additional premium made the following 
indorsement on said policy: “It is understood and agreed that this insurance 
covers this vessel whilst at Brooklyn, N. Y. and/or Syracuse, N. Y. and that 
this policy is extended for a further period of one month, or until June 12, 
1930, Noon.” 

[6] In the light of the knowledge possessed by both libelants and respondent, 
it seems to me that the parties could have intended by that indorsement but one 
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thing, and that was to substitute Syracuse for Brooklyn as the base from which 
the area in which trial trips were to be covered by the policy. 

In other words, Syracuse was to be substituted for Brooklyn, N. Y., the place 
of construction, or held covered as provided in the policy. 

No evidence was offered by the respondent which in any way negatives that 
construction. 

Such a construction gives a meaning to all of the provisions of the policy and 
indorsements, and it was for this that the additional premium was paid. 

[7] The boat having been allowed to make the trip from Brooklyn to Syra- 
cuse, the last indorsement would be meaningless, unless it be held to cover trial 
trips to determine whether it had been satisfactorily completed, and, as the boat 
received damages on the way, as the result of which or of the repairs made there 
was a knock in the engine which was repaired at Brewerton, the parties by such 
last indorsement intended to cover any trial trip or trips necessary to determine 
if the boat was satisfactorily completed. The indorsement, however, did not extend 
coverage to demonstration or pleasure trips. 

The trip of the mechanic, the witness Rapp, and Capt. Brown was such a 
trial trip. 

A trip to Baldwinsville and return might have been such a trial trip, if taken 
for the purpose of determining if the engine repairs were satisfactory, even 
though the mechanic had so reported them and said all that was needed was to 
run the boat easy for a time. 

This leaves for consideration but one question, viz., What was the nature of 
the trip the No. 304 was on at the time of the explosion? 

[8] The trip with Capt. Brown and his wife and their guests on board, from 
Baldwinsville to Ithaca, was not a trial trip, but was taken to demonstrate the boat, 
and to enjoy the boat races of Cornell University. 

[9] This is shown by the use made of the No. 304 while at Ithaca, as appears 
by the testimony of the witness Rapp. A trip for demonstration and pleasure was 
not a trial trip, and was not covered by the policy of insurance in question. 

I find as conclusions of law: 

That by the policy of insurance in question issued by the respondent to the 
libelants upon the motorboat Wheeler Shipyard Hull No. 304, the said motorboat 
after May 16, 1930, when she was at Brewerton, was covered on trips only that 
were trial trips taken for the purpose of determining if the boat was satisfac- 
torily completed. 

That the trip of the motorboat on which she was destroyed by explosion was 
not a trial trip, but was a trip taken to demonstrate the boat for possible pur- 
chasers at the Cornell University boat races at Ithaca, and to enjoy the races. 

That the libelants have failed to show by a fair preponderance of the evidence 
that the said motorboat No. 304 was covered by the said policy of insurance at the 
time of the explosion, or that any loss therefor of the libelants is payable to them 
from the respondent under the terms of said policy. 

The respondent is entitled to a decree against the libelants dismissing the libel, 
with costs. 

A decree may be entered in accordance with this opinion. 

Settle decree on notice. 

If this opinion is not considered a sufficient compliance with rule 46%4 of the 
Rules in Admiralty (28 USCA § 723), proposed findings of fact and conclusions 
of law in accordance with this opinion may be submitted for the assistance of the 
court, as provided by the rules of this court. 
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ACCIDENT 


PACIFIC MUT. LIFE INS. CO. v. MeCOMBS et al. No. 4—3168. 
Supreme Court of Arkansas. Oct. 30, 1933. 
Rehearing Denied Nov. 27, 1933. 
64 Southwestern Reporter (2d) 333. 
3. INSURANCE. 
Insurance policies will be construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

If disease contributed to insured’s drowning, but disease was mere temporary 
disturbance or enfeeblement, recovery could be had on accident policy excepting 
loss resulting in whole or in part from “disease.” 

Even though jury should find that disease or bodily weakness con- 
tributed to insured’s death by disabling insured from controlling his auto- 
mobile and causing it to go into water, action on accident policy was not 
thereby defeated, if such disease or bodily weakness was not a settled 
condition, but a temporary disturbance or enfeeblement, notwithstanding 
policy excepted loss resulting directly or indirectly in whole or in part 
from disease, since word “disease,” not having been defined in policy, must 
be given its usual and ordinarily understood meaning, which is that a dis- 
ease is usually deep-seated and permanent, or at least prolonged, as dis- 
tinguished from a “disorder,” which is often slight, partiaJ, and temporary. 
(For other cases, see Insurance, Dec. Dig. § 454.) 

5. INSURANCE. 

Assessing 12 per cent. penalty and attorney’s fees in action on accident policy 
held not error, where, before submission to jury, court permitted amendment of 
complaint reducing amount claimed. 

The facts disclosed that amount sought to be recovered by complaint 
was 3% per cent. per annum, interest on aggregate amount due under ac- 
cident policy under one of options exercised by insured before his death, 
and that by error in computation amount demanded was $1,968.75 instead 
of $656.25, but, before case was submitted to jury, by permission of court, 
complaint was amended to conform to testimony, and recovery was had for 
full amount based on the 3% per cent. calcylation. Insurer denied liability 
on first complaint, and continued to deny liability after complaint was 
amended. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Cleone McCombs and others against the Pacific Mutual Life In- 
surance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

On December 1, 1923, appellant insurance company issued to Robert B. Mc- 
Combs its “Accidental Total Loss Benefit Policy,” wherein appellees, the widow 
and children of the insured, were designated as beneficiaries, and by the terms of 
said policy the insurer agreed to pay said beneficiaries, in the event of the death 
of the insured, by external, violent, and accidental means, the sum of $20,000. On 
September 17, 1929, appellant insurance company issued to Robert B. McCombs a 
second “Accidental Total Loss Benefit Policy” identical in all respects to the first 
policy, save and except the amount payable thereunder, in the event of death, which 
was for $5,000. On February 13, 1932, while the two policies of insurance as 
aforesaid were in full force and effect, the insured died either from drowning, a 
heart attack, or both concurring. 

This suit was instituted by appellees, the beneficiaries in said policies of insur- 
ance, against appellant in the Pulaski circuit court, wherein appellees alleged the 
issuance of the policies; their effectiveness on February 13, 1932: the death of 
the insured caused by external, violent, and accidental means, and the liability of 
appellant therefor. Appellees further alleged that each of the policies, as afore- 
said, carried an option numbered 2 as follows: “The insured may elect to have the 
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death benefit under this policy, or any portion thereof, paid in accordance with 
the following settlement options, and may subsequently change or revoke such 
election: OPTION 2. Retained by the Company, interest at the rate of 342% pei 
annum to be paid thereon monthly, quarter-annually, semi-annually or annually, 
and the amount so retained, with any unpaid accrued interest thereon, to be paid 
at such time as agreed on with the Company in the election of this option.” 

It was further alleged that on January 20, 1932, the insured by written request 
exercised said option No. 2, and that there is now due and payable to appellees 
under said option the total sum of $1,968.75, for which sum judgment was prayed. 

Appellant moved that said cause of action be removed to the federal court, the 
amount in controversy being in excess of $3,000, which motion was denied by the 
circuit court, and this alleged error is here presented for determination. After 
removal was denied, appellant filed its answer, in which it admitted the execution 
of the policies sued on, the payment of all premiums thereunder, and that the 
insured had exercised the option provided for in options No. 2, and further 
admitted that said policies were in full force and effect on February 13, 1932. It 
denied that the insured lost his life on account of external, violent, or accidental 
means, and denied any liability under either of the policies sued on. Appellant 
affirmatively alleged that the policies provided “this policy does not cover loss 
resulting directly or indirectly in whole or in part from * * * disease, that the 
death of the insured resulted directly and/or indirectly in whole and/or in part 
from disease.” 

A voluminous amount of testimony was taken during the trial which tended 
to establish the respective theories of the parties, to wit: Accidental death on behalf 
of appellees, and suicide and disease on behalf of appellant. The jury determined 
that death was due to accidental means, and it is conceded by appellant that the 
evidence is sufficient to support this finding. 

In presenting testimony on behalf of appellees, the trial court permitted 
Charles Rutland and E. V. Balding to testify that in their opinions Mr. McCombs’ 
death was due to drowning, and this alleged error is here insisted upon for 
reversal. 

The instructions given by the trial court are complained of, and we here set 
out instruction No. 2 given in behalf of appellees, which shows the theory upon 
which the cause was submitted to the jury and the error complained of: “Even 
though you should find that some disease or bodily weakness contributed to Mr. 
McCombs’ death, by disabling him from controlling his automobile and causing it 
to go into the water, or otherwise, still if you also believe from the testimony that 
such disease or bodily weakness was not a settled condition to which he was sub- 
ject but a temporary disturbance or enfeeblement, then the court instructs you 
that it would not prevent a recovery by plaintiffs and the death would still be cov- 
ered by the policies of insurance if it resulted from accidental drowning notwith- 
standing,such disease so contributed as a cause of the death; and if you believe 
from the testimony that the deceased was alive when he went into the water and 
his death there resulted from accidental drowning, then your verdict should be for 
the plaintiffs notwithstanding you should find that such disease caused him to go 
into the water or otherwise contributed to his death.” 

All other instructions given were modified to conform to the theory stated in 
No. 2. ; r 

Upon the jury’s verdict, a judgment was rendered in circuit court in favor of 
appellees and against appellant for $656.25, and for $1,000 attorney’s fee and 12 
per cent. penalty. 

Owens & Ehrman, of Little Rock, for appellant. 

R. E. Wiley, of Little Rock, for appellees. 

Jounson, Chief Justice (after stating the facts). 

[1] Appellant contends, first, that the trial court erred in refusing to transfer 
this case to the federal court. We think this contention has been definitely decided 
adversely to appellant’s contention in the case of Standard Life Insurance Com- 
pany v. Robbs, 177 Ark. 275, 6 S. W.(2d) 520, wherein this court held, quoting 
trom the first headnote: “An action against an insurance company for installments 
due under a policy totaling $1,700 was not removable to the Federal court, though 
the total installments to become due under the policy exceed the jurisdictional 
amount of $3,000.” 
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The doctrine announced in the Robbs Case has not been overruled, impaired, 
or modified by any opinion of the Supreme Court of the United States. 


[2] It is next contended that the trial court erred in permitting two wit- 
nesses, Messrs. Rutland and Balding, to give their opinions in reference to the 
cause of the death of Mr. McCombs, to wit, drowning. The record discloses that 
the two witnesses referred to were embalmers located in Little Rock, and that 
each of them had had a number of years of experience in handling dead bodies, 
Among the bodies so handled were deaths caused by drowning. These witnesses, 
after detailing the facts and circumstances ascertained from the preparation of the 
body for burial, testified that in their opinion the deceased died from drowning. 
This court has many times held that a nonexpert witness may testify as to his 
opinion after stating the facts on which the opinion is based. Griffin v. Union 
Trust Company, 166 Ark. 347, 266 S. W. 289; Benefit Association v. Jacklin, 173 
Ark. 937, 294 S. W. 353; St. Louis-San Francisco Railway Company v. Barron, 166 
Ark. 641, 267 S. W. 582; Bush v. Brewer, 136 Ark. 246, 206 S. W. 322. 


The opinions of the witnesses referred to were competent for still another 
reason. In Little Rock & M. Railway Company v. Shoecraft, 56 Ark. 465, 20 S. 
W. 272, 273, this court said: “A witness’ opinion is admissible as evidence, not 
only where scientific knowledge is required to comprehend the matter testified 
about, but also where experience and observation in the special calling of the wit- 
ness gives him knowledge of the subject in question beyond that of persons of 
common intelligence.” 

(3, 4] The next contention is that the trial court erred in giving, modifying, 
and refusing to give, certain instructions. The action complained of appears 
definitely from the quoted instruction No. 2. It will be noted that the theory on 
which the case was submitted to the jury was that the disease which would take 
the death out of the policy must be a settled condition as distinguished from a 
temporary disorder. All instructions requested and given by the trial court 
were made to conform to this theory. This court has many times held that insur- 
ance policies will be construed most favorably to the insured, since the policy is 
couched in the language chosen by the insurer. Fidelity & Casualty Company v. 
Meyer, 106 Ark. 99, 152 S. W. 995, 44 L. R. A. (N. S.) 493; Maloney v. Maryland 
Casualty Company, 113 Ark. 174, 167 S. W. 845. It will be noted that the insur- 
ance policy uses the general term “disease” to create an exception to the generai 
coverage of the policy. The meaning of the word “disease” could have been 
restricted by appellant had it so desired, and, since there are no restrictions in the 
policy in reference thereto, we should give it its usual and ordinarily understood 
meaning. Webster’s International Dictionary defines the word as follows: “A 
disease is usually deep seated and permanent or at least prolonged; a disorder is 
often slight, partial and temporary.” Since the policy itself gives no definition of 
the word “disease” as used in the policy, it should be given its usual and ordinary 
acceptation. When this is done in the instant case, it was perfectly proper for the 
triai court to tell the jury what, under the laws, was a disease as distinguished 
from a temporary disorder. We therefore conclude that the trial court com- 
mitted no error in modifying all requested instructions to conform to this defini- 
tion. The views here expressed are in accord with many opinions on the subject. 
See case notes in 34 and 52 L. R. A. (N. S.) 445 and 1203, respectively. Other 
alleged errors are urged to the instructions given and refused by the trial court, 
but we deem them not of sufficient importance to discuss in this opinion. It suf- 
fices to say that the trial court submitted the case to the jury under instructions 


which were fair, impartial, and in conformity with the law as we have herein con- 
strued it. 


[5] The next insistence for reversal is that the trial court erred in allowing 
an attorney’s fee and a 12 per cent. penalty on the amount recovered. The con- 
tention is that the prayer of the complaint was for $1,968.75, and appellees recov- 
ered only $656.25. It is perfectly apparent from the language used in the com- 
plaint that the amount sought to be recovered was 3% per cent. per annum, interest 
on the aggregate amount due. This, of course, fixed the amount demanded, and 
the calculation of $1,968.75 was a mere error in figures. At any rate, before the 
case was submitted to the jury, by permission of the court, the complaint was 
amended to conform to the testimony, and a recovery was had for the full amount 





Acc.] Stahl et al. vy. Metropolitan Casualty Ins. Co. of New York 709 


based upon the 3% per cent. calculations. Life and Casualty Company v. Sanders, 
173 Ark. 362, 292 S. W. 657. Appellant denied liability. on the first complaint, and 
continued to deny liability after the complaint was amended. 

We therefore hold that plaintiff did recover the amount sued for, and was 
entitled to a reasonable attorney’s fee and a 12 per cent. penalty on the amount 
recovered. To maintain its position that appellees are not entitled to recover 
attorney's fee and penalty in this case, we are cited to Pacific Mutual Life Insur- 
ance Company v. Carter, 92 Ark. 378, 123 S. W. 384, 124 S. W. 764. This case 
is easily distinguishable from the Carter Case. In that case the amount of recov- 
ery was the main issue; it being contended that the insured had engaged in a more 
hazardous occupation which by the terms of the policy reduced the amount of 
recovery. No such contention is here made. A definite denial of liability was 
asserted and maintained throughout the trial. 

No error appearing, the judgment is in all things affirmed. 


STAHL et al. v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
No. 2983. - 
District Court, M. D. Pennsylvania. 
Oct. 31, 1933. 
4 Federal Supplement 777. 
1. INSURANCE. 

Recovery on accident policy should not be reduced on account of change of 
insured’s occupation if insured’s action at time of accident, though occurring out- 
side his regular duties, was merely casual or temporary. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

2. INSURANCE. 

Whether insured assisting in or inspecting work at stone quarry was per- 
forming merely casual or temporary act, not amounting to change of occupation 
within accident policy insuring him as proprietor of quarry, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


At Law. Action by Verna M. Stahl and others against the Metropolitan Casu- 
alty Insurance Company of New York. The jury returned a verdict for plaintiffs, 
and defendant filed motion in arrest of judgment and for new trial. 

Motion dismissed, with direction to enter judgment for plaintiff. 

A. Francis Gilbert, of Middleburg, Pa., and James F. McClure, of Lewisburg, 
Pa., for plaintiff. 

Mortimer C. Rhone, of Williamsport, Pa., for defendant. 

Jounson, District Judge. 


The plaintiffs brought this action of assumpsit on a policy of accident insur- 
ance issued to John C. Stahl by the defendant company. By the terms of the 
policy the deceased was insured in the principal sum of $15,000 in the event of 
his death. The issue raised was submitted to a jury and a verdict was rendered 
for the plaintiff in the sum of $16,417.50, the principal sum of the policy plus 
interest. The defendant has filed a motion for a new trial and has assigned 
therefor a number of reasons. 


From the evidence produced at the trial, it appears when John C. Stahl applied 
ior the policy he stated in his application in response to questions relating to his 
occupation as follows: “Owner, National Lime Stone Quarries, * * * 5. My 
occupation is Proprietor, Inspecting Only, Not superintending. 6. The Duties of 
my occupation are fully described as follows: Proprietor, Inspecting Only, not 
Superintending.” 

The standard provisions of the policy contain the following: “Change of 
Occupation. 1. This policy includes the endorsements and attached papers, if any, 
and contains the entire contract of insurance except as it may be modified by the 
company’s classification of risks and premium rates in the event that the Insured 
is injured after having changed his occupation to one classified by the Company 
as more hazardous than that stated in the policy, or while he is doing any act or 
thing pertaining to any occupation so classified, except ordinary duties about his 
residence or while engaged in recreation, in which event the company will pay 
only such portion of the indemnities provided in the policy as the premium paid 
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would have purchased at the rate but within the limits so fixed by the Company 
for such more hazardous occupation.” , 

The testimony is somewhat conflicting as to what actual work the deceased 
was doing when he received the injury which caused his death, but this much 
seems clear: Two laborers at the stone quarry, owned by the insured, were 
underneath the stone crusher replacing one of the toggle plates, which weighed 
about 600 pounds, by means of a chain hoist. The insured was underneath the 
stone crusher with the two laborers and was either actually assisting in the work 
or was inspecting the work of the other men. After the insured had been so 
engaged for about an hour and a half, the other toggle plate was dislodged in 
some unknown manner and fell a distance of over six feet, striking the insured 
and causing injuries to him from which he died. 

Throughout the trial of the case, the defendant contended, and now urges in 
its motion for a new trial, that under the terms of the policy relative to change 
of occupation, which is quoted above, the defendant, if it is liable at all, is not 
liable for the full amount of the policy because at the time of the accident the 
insured had changed his occupation to one classified by the defendant company as 
more hazardous than that stated in the policy, or in any event the insured was 
doing an act or thing pertaining to an occupation which was classified as being 
more hazardous. 

The defendant had on file in the proper office of the commonwealth of Penn- 
sylvania, when the policy was issued and during the life of the policy, its Manual 
of Rates and Instructions, Description of policy Forms, Accident and Health 
Department. The defendant contends that the insured was performing the work 
of an ordinary quarryman when he was injured and under such classification the 
limit of risk to the defendant company was only $1,500. 

The court, following the decision of the Circuit Court of Appeals, Sixth 
Circuit, in the case of Gotfredson vy. German Commercial Accident Company, 218 
F. 582, L. R. A. 1915D, 312, submitted the case to the jury under instructions 
that if the act or thing which the deceased was doing at the time the accident 
occurred was other than that pertaining to his duties as inspector or owner of 
the quarry and that such act was merely casual or temporary, and not habitual, 
then the jury should find for the plaintiffs in the full amount of the policy, but 
if the jury found that the deceased had habitually and continuously performed the 
acts, which caused his injury and thereby changed his occupation to one classified 
by the company as a more hazardous risk, then the jury should find that the 
plaintiffs were entitled to receive such an amount as the premium paid by the 
deceased would have purchased at the rate fixed for the more hazardous occupa- 
tion. 

[1, 2] While the defendant has filed a number of reasons ior a new trial, 
they all turn on the question whether the court’s charge to the jury, as stated 
above, was a correct statement of the law. 


In the case of Gotfredson y. German Commercial Accident Company, supra, 
the facts are similar to the facts in this case. The insurance company had grouped 
its risks into five classes and fixed premiums and losses according to the risks 
attending the occupation of the persons insured. The assured’s occupation was 
described in his application as “Proprietor of a trucking company, no manuai 
labor” and was assigned to the first class. The occupation of an elevator con- 
ductor was within the fifth class for which a relatively higher rates was charged. 
The policy provided that if the assured was injured after having changed his 
occupation to one more hazardous, or was injured while doing any act pertaining 
to any more hazardous occupation, the liability for any loss specified should be 
such an amount as the premium paid would purchase at the rate fixed for the 
more hazardous occupation. The evidence showed that the decedent was moving 
the location of his business to a new building. On the day of the accident, the 
regular elevator man employed in the building having left for the day, the decedent, 
desiring to complete the unloading of the truck, entered the elevator and operated 
it himself. On the third trip the cable parted and the decedent received injuries 
from which he died. The Circuit Court of Appeals of the Sixth Circuit in revers- 
ing the decision of the District Court held that the policy class must in each 
instance be interpreted with reference to the particular occupation of the assured 
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and did not apply to a mere temporary or casual act, and it was error to charge, 
as a matter of law, that the assured having been injured while performing an 
act in a more hazardous occupation than that specified in the policy, his adminis- 
trator could recover only the reduced indemnity. 

In delivering the opinion of the court in the Gotfredson Case, Warrington, 
Circuit Judge, on page 687 of 218 F., said: “However, we think the evidence gives 
rise to questions of fact, which should have been submitted under appropriate 
instructions to the jury. There was error in assuming, as matter of law, that the 
mere performance of the act of temporarily running the elevator justified the prac- 
tical assignment of the assured to a more hazardous occupation and the reduction 
of his indemnity accordingly. The facts and circumstances under which the act 
was brought about would naturally characterize it, and so open the case to 
legitimate inference as to the existence or not, for example, of an unforeseen 
necessity or emergency under which the elevator was operated. Indeed, the ultimate 
issue of fact might fairly be resolved under an inquiry whether the operation of 
the elevator by the assured was casual or habitual. If the former, the indemnity 
should be allowed as it was written; if the latter, the indemnity should be limited 
to that of a conductor of an elevator. The usual course is to submit such ques: 
tions to the jury. Standard Life & Acc. Ins. Co. y. Fraser, supra, 76 F. 709, 22 
cc. A. 499 (C. C. A. 9th Cir.) ; Eggenberger v. Guarantee Mut. Accident Ass'n 
(C. C.) 41 F. 172, 173; Fox v. Masons’ Fraternal Accident Association of America, 
supra, 96 Wis. 396, 71 N. W. 363; Everson v. General Accident, etc., Assur. Corp., 
supra, 202 Mass. 174, 175. 88 N’ k.. 658: Simmons v. Western Travelers’ Accident 
Ass'n, 79 Neb. 20, 26, 112 N. W. 365: Taylor v. Illinois Commercial Men’s Ass’n, 
supra, 84 Neb. 805, 122 N. W. 41 [24 L. R. A. (N. S.) 1174].” 

In the case at bar the issue was presented to the jury, both in the charge of 
the court and in the points for charge submitted by counsel in accordance with the 
doctrine as announced by the Circuit Court of Appeals in the Gotfredson Case, 
and counsel for the defendant in the argument on the motion for a new trial has 
not cited any federal cases which are contrary to the doctrine in the Gotfredson 
Case. Counsel for the defendant has cited the decisions of several state courts to 
the effect that the only question for determination is whether the insured at the 
time of his injury was doing any act or thing pertaining to a more hazardous 
occupation. Jessie W. Ebeling v. Bankers’ Casualty Company, 61 Mont. 58, 201 P. 
284, 22 A. L. R. 777: Metropolitan Accident Ass’n v. Hilton, 61 Ill. App. 100; 
Aldrich y. Mercantile Acc. Ass’n, 149 Mass. 457, 21 N. E. 873; Montgomery v. 
Continental Casualty Co., 131 La. 475, 59 So. 907. This court cannot agree with 
the conclusions reached in the foregoing state court decisions and is constrained 
to follow the logical reasoning and doctrine of the Gotfredson Case, which appears 
to have become the well-settled doctrine in the federal courts. See Schwartz v. 
Northern Life Ins. Co. (C. C. A.) 25 F.(2d) 555; Elkins v. A®tna Life Ins. Co. 
(D. C.) 26 F.(2d) 277; Union Indemnity Co. v. Ethel Acord (C. C. A.) 48 F.(2d) 
1084. 

For the foregoing reasons, the motion for a new trial must be refused. 

And now, October 31, 1933, the motion in arrest of judgment and for a new 
trial is refused and dismissed, and the clerk of the court is directed to enter judg- 
ment in favor of the plaintiff and against the defendant in the sum of $16,417.50. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA v. DAVIS. No. 7025. 
Circuit Court of Appeals, Fifth Circuit. Oct. 30, 1933. 
67 Federal Reporter (2d) 260. 


1. INSURANCE. 
__ Under accident insurance certificate, where insured died from abnormal heart 
failure due to anesthetic during operation for post-operative hernia, that hernia 
had been aggravated hy accidental injury, necessitating the operation, held not to 
render insurer liable. 
Certificate provided that insurer should be liable for death caused sole- 
ly and exclusively by bodily injuries received, independently of all other 
causes, through external, violent, and accidental means, and insurer’s con- 
stitution, which was made part of the certificate, provided that insurer 
should not be liable for death caused wholly or in part by bodily or mental 
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infirmity or disease, or resulting from voluntary or involuntary, conscious 

or unconscious, inhalation of gas, anesthetic, or vapor, unless generated 

and liberated by accidental means, or resulting from medical, surgical, or 

other treatment or manipulation, provided that exception concerning treat- 
ment and manipulation should not apply to surgical operation made neces- 
sary by, and performed within six months from date of, original injury. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE. 

Clause of accident insurance certificate providing for liability for death re- 
sulting from surgical operation necessitated by injury held not to refer to death 
from anesthetic, covered hy different clause. 

Provision respecting surgical treatment or manipulation was constru- 
able as referring only to death from the physical operation or manipulation 
because of shock, bleeding, infection, or the like, since anesthetics were 
separately dealt with in a preceding clause to the effect that insurer should 
be liable for death resulting from inhalation of anesthetic, provided that 
exception concerning anesthetic should not apply when anesthetic has been 
generated and liberated by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

3. INSURANCE. 


In clause of accident insurance certificate excluding liability for death from 
surgical treatment, provision that the exception should not apply to operation made 
necessary by original injury held not to make insurer liable for injuries not cover- 
ed by the certificate. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4. INSURANCE. 


In action on accident insurance certificate, evidence showing that death re- 
sulted from effect of anesthetic on insured’s abnormally weak heart during oper- 
ation for post-operative hernia held to require directed verdict for insurer, not- 
withstanding evidence of prior automobile accident. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom S. Deaver, Judge. 

Action by Grace Mae Davis against the Travelers’ Protective Association of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

E. K. Wilcox and John B. Odum, both of Valdosta, Ga., and Maurice P. Phil- 
lips, of St. Louis, Mo., for appellant. 


R. Lanier Anderson, Jr., and Robert L. Anderson, both of Macon, Ga., and 
Omer W. Franklin and H. Langdale, both of Valdosta, Ga., for appellee. 


Before Bryan, Sibley, and Hutcheson, Circuit Judges. 
SisLty, Circuit Judge. 


Grace Mae Davis upon her husband’s certificate of membership in the Travel- 
ers’ Protective Association recovered $10,000 for his accidental death. The ma- 
terial part of the certificate is: “The following benefits are paid to Class C mem- 
bers subject to the conditions, exceptions and limitations of the constitution of 
the Association and amendments thereto whenever a member in good standing 
shall, independently of all other causes, through external, violent and 
accidental means receive bodily injuries which shall solely and exclusively 
cause death or disability: * * * $10,000.00 if killed by accident.” The con- 
stitution provides: “The Association shall not be liable to a member or his 
beneficiary for any disability benefits, special loss benefits or death benefits. 
* * * When caused wholly or in part by any bodily or mental infirmity or disease. 
* * * When resulting from voluntary or involuntary, conscious or unconscious in- 
halation of any gas, anesthetic or vapor. * * * Provided, however, that the said 
exception concerning voluntary or involuntary, conscious or unconscious inhal- 
ation of any gas, anesthetic or vapor shall not apply when such gas, anesthetic or 
vapor has been generated by accidental means and liberated by accidental 
means. * * * When resulting from medical, mechanical, dental, surgical or 
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other treatment or manipulation, provided that the said exception concerning 
treatment and manipulation shall not apply to a surgical operation made necessary 
by and performed within six calendar months from the date of the original in- 
jury.” The evidence was in no substantial conflict. The deceased three years 
before his death was operated upon for gall bladder trouble, and had a post-oper- 
ative hernia which tended to become worse, and for which his physician had ad- 
vised an operation. Deceased left home on a long automobile trip and returned 
after several days suffering greatly from his hernia, went to his physician, not 
complaining of any accident, and consented to an operation w hich two days later 
was undertaken. He was examined and thought to be in good condition for the 
operation, but at the end of it, while under an anesthetic, his heart suddenly stopped 
beating and he died. The medical opinion given is that he died from the anes- 
thetic administered, and the dilation of his heart during the operation due to the 
strain on it of the anesthetic and the operation. Possible undetected fatty degen- 
eration, or hardened arteries, or violence applied to the body, or physical strain 
were mentioned as other possible causes of dilation, but nothing wrong with his 
heart was discovered before the operation and the testimony is undisputed that the 
anesthetic was the immediate cause of death. The plaintiff testified that the ab- 
domen of deceased was red and swollen when he returned home, though he com- 
plained to her of no accident. The physician said he saw no external sign of in- 
jury when he examined him that day. There was, however, circumstantial evi- 
dence from which the jury might have concluded that his automobile on the day 
previous had slid from the road, bending a fender and breaking a wheel but not 
overturning. The court overruled the defendant’s motion for a directed verdict, 
and, over exceptions, charged thus: “It is undisputed that there was an operation 
on the insured for a hernia, and that an anesthetic was given to him, and that he 
died on the operating table. I charge you that if he was injured violently and ex- 
ternally by an automobile accident, and if you further believe that the injury ag- 
gravated an existing hernia, and that not the existence of the hernia but the ag- 
gravation of the hernia made an‘ operation necessary and that the insured died 
while being operated on, although he did take an anesthetic and died from the 
anesthetic, the plaintiff would be entitled to recover. * * * In other words there 
must be some connection hetween the accident and the death. If the anesthetic 
killed him and the anesthetic was given not as a result of the accident at all but 
simply because the hernia required an operation then the plaintiff is not entitled to 
recover; but if the accident caused an aggravation which except for the aggrava- 
tion would not have required an operation at all and by reason of the aggravation 
an operation was rendered necessary, and the operation and anesthetic resulted in 
death, then the plaintiff would be entitled to recover.” 


[1-3] The charge is erroneous. The association is not liable as a tort-feasor 
would be for a death traceable by a chain of causation to the injury, but is liable 
only according to its contract for a death Which is caused by a violent, external, 
and accidental injury solely and exclusively, and independently of all other causes. 
If the accidental injury was not in itself or in its usual and natural consequences 
mortal, but other additional causes co-operated to produce the death, the case is 
not within the promise of the certificate. If death would not have resulted from 
the injury except for the precedent hernia, even if death had at once resulted from 
the injury and the hernia, there could have been no recovery. Ryan vy. Continental 
Casualty Co. (C. C. A.) 47 F.(2d) 472. Much less is the accidental injury the sole 
and exclusive cause of death if there had to be in addition an operation and an 
anesthetic and an abnormal heart failure to produce death. The error is the 
plainer when we turn to the specific exceptions to the liability and find excluded 
death caused wholly or in part by any bodily or mental infirmity or disease. Either 
hernia or an abnormally weakened heart would be a bodily infirmity or disease. 
Yet, further, death resulting from the inhalation of an anesthetic is excluded unless 
the anesthetic be generated and liberated by accidental means; and there was no 
accidental inhalation here. We do not think the charge can be supported by the 
exception which excludes death from medical, mechanical, dental, surgical, or other 
treatment, but provides that this exception shall not apply to a surgical operation 
made necessary by and performed within six months of the date of the original 
injury. Anesthetics are not here contemplated, because separately dealt with be- 
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fore, but death from the physical operation or manipulation because of shock, 
bleeding, infection, or the like. There is no contion in this case that the operation 
itself as distinguished from the anesthetic caused the death. The provision that 
this exception does not apply to an operation necessitated by an injury and per- 
formed within six months does not make the association liable for any injury 
which the certificate does not cover, but only prevents escape from a liability 
otherwise existing because such operation is a contributing cause of death. . 

{4] But irrespective of the court’s charge, the evidence does not show a death 
from injury within the promise of the certificate. The only accidental injury claim- 
ed is a supposed one suffered by the skidding of deceased’s automobile. The jury 
might indeed conclude that such a thing happened, and that his hernia may have 
been aggravated thereby is a reasonable possibility, but the aggravation may also 
have been caused by the three days’ automobile ride or by the natural development 
of the trouble, which was growing worse all the time. We much doubt there 
being sufficient proof to show that any physical injury was received in the auto- 
mobile accident. No witness so testified. The deceased made no such claim to 
his wife or physician. The physician could see no marks of such an injury and the 
redness and swelling seen by the wife may have come from the hernia. An in- 
jury to the heart is wholly fanciful. There is clearly no evidence to show a violent 
injury which solely and exclusively caused death independently of all other causes, 
On the contrary, the testimony is direct that the death resulted from an anesthetic 
and partly from the bodily infirmity of an abnormally weak heart, and is on both 
accounts excepted from the certificate. The automobile accident and the aggra- 
vation of the hernia could have been at most only contributing causes. 
to direct a verdict for the association ought to have been sustained. 

There was much contention as to whether notice of the accident and proofs 
of death were given in time, and whether the association was estopped to urge the 
point or had waived it, but in view of what has been ruled touching the merits of 
the claim, it is unnecessary to deal with this question. The judgment is reversed, 
and the cause remanded for further proceedings not inconsistent with this opinion. 


The motion 





TRAVELERS’ PROTECTIVE ASS’N y. NEIL No. 3522. 
Circuit Court of Appeals, Fourth Circuit. Oct. 20, 1933. 
67 Federal Reporter (2d) 319. 
INSURANCE. 


In action on accident policy, evidence held to sustain verdict for beneficiary, 
based on finding that insured died from drowning when automobile ran off road 
into pond, and not from heart attack. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Columbia. 

Action by Mary Hart Neil against The Travelers’ Protective Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Alva M. Lumpkin, of Columbia, S. C. (Thomas, Lumpkin & Cain, of Columbia, 
C., and Maurice P. Phillips, of St. Louis, Mo., on the brief), for appellant. 
D. W. Robinson, Jr., of Columbia, S. C., and John R. Hart, of York, S. C. 
(Hart & Moss, of York, S. C., and Robinson & Robinson, of Columbia, S. C., 
on the brief), for appellee. 


Before Parker, Northcott, and Soper, Circuit Judges. 
Per Curiam. 


S. 


This is an appeal from a judgment in favor of plaintiff on an accident insur- 
ance policy. At the conclusion of the evidence, both sides moved for a directed 
verdict, and the trial judge directed verdict in favor of plaintiff. The only questioi 
presented is whether the verdict was sustained by substantial evidence. We think 
that it was. An automobile in which insured was riding ran off the road into a 
millpond and was immersed in nine feet of water. Insured was taken from same 
some time later and failed to respond to efforts to resuscitate him. Bruises on his 
head and knuckles gave evidence of having been inflicted before death occurred 
About a pint of water came from his mouth and throat; and three physicians 
who examined the body gave it as their opinion that death was caused by drown- 
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ing. There was evidence that deceased had been suffering with a heart ailment, 
and defendant’s contention was that the driving into the water was the result of 
a heart attack; but there was nothing in the condition of the body to sustain this 
contention. On the contrary, it appears that this theory was entirely speculative. 
There was no claim of suicide. We have given careful consideration to the argu- 
ment of the able attorneys for defendant; but, in our opinion, the verdict was 
amply sustained by the testimony. The judgment appealed from will be aftirmed. 
Affirmed. 


AMERICAN BANKERS’ INS. CO. v. O’NEAL. 6 Div. 453. 
Court of Appeals of Alabama. Oct. 31, 1933. 
150 Southern Reporter 562. 
3. INSURANCE. 

In action upon health and accident policy, count alleging that sum was due 
on policy and that policy was in force at time of illness and that insurer breached 
policy held not demurrable (Code 1923, § 9531, form 12). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Court of Common Claims, Jefferson County; E. N. Hamiil, 
Judge. 

" “Action on a policy of health and accident insurance by Eloise H. O’Neal 
against the American Bankers’ Insurance Company. From a judgment for plain- 
tiff, defendant appeals. 

Affirmed. 

Count 3 of the complaint is as follows: “Plaintiff claims of defendant the 
sum of to-wit: $252.38, due on a contract of insurance, whereby the defendant on, 
to-wit, February 27th, 1930, insured the said plaintiff against illness, which 
resulted to plaintiff on, to-wit July 20th, 1932, when plaintiff became ill from ar 
acute appendix: plaintiff avers that she became sick within the terms of the policy 
and that she had performed all of the other conditions of the said contract on 
her part; that the premiums on said policy had been paid, and that said contract 
was in force and effect on the date aforesaid; that defendant has breached the 
said contract on its part in that it has failed and refused to pay illness indemnities 
and hospital benefits under the terms of said policy, after plaintiff has been con- 
fined in a hospital for, to-wit, 9 days and thereafter confined within doors for, 
to-wit, 43 days, and thereafter suffered from illness and/or disease for, to-wit, 
12 days, without confinement, of which illness of plaintiff the defendant has had 
due notice; said policy is the property of plaintiff and said sum of money with 
the interest thereon, is still unpaid.” 

David J. Davis and C. J. Griffith, both of Birmingham, for appellant. 

Patrick & Appelbaum, of Birmingham, for appellee. 

SAMFORD, Judge. 

The complaint was originally in two counts. Count 1 declared on a contraci 
of insurance, and count 2 was the common count declaring on an account due 
July 20, 1932. Demurrer to this complaint was sustained. Plaintiff was allowed to 
file an amended complaint consisting of counts 3, 5, and 6, to which and to each 
count thereof the defendant filed demurrer. These demurrers were overruled and 
defendant filed a plea of the general issue in short by consent, ete. 

[1] There are numerous assignments of error, but appellant only presents in 
its brief the rulings of the court on the demurrers, thereby waiving all other 
assignments. The cause was tried by the judge, sitting without a jury. Judgment 
was rendered for plaintiff, and from that judgment this appeal is taken. 

We may say in the outset that appellee’s contention that the cause was tried 
on count 2, which is the common count for an account, is not borne out by the 
record. The demurrer filed October 22, 1932, went to both counts of the complaint 
When this demurrer was sustained, it eliminated both counts of the complaint, and 
the amended complaint filed November 22d did not contain the common count as 
did the original complaint. 

The cause proceeded to trial on counts 3, 5, and 6 and issue joined on these 
counts. 

[2] If, therefore, there is a good count in the complaint, although some of 
them may be bad, the judgment will be referred to the good count, and if there 
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is evidence to sustain it, the judgment will not be reversed. Turnipseed vy. Burton 
4 Ala. App. 612, 58 So. 959; Morgan v. Embry, 17 Ala. App. 276, 85 So. 580: 
Lang v. Leith, 16 Ala. App. 295, 77 So. 445. 

[3] Under decisions of the Supreme Court in Life & Casualty Insurance Com- 
pany v. Foster, 212 Ala. 70, 101 So. 765, and Benefit Assn. Ry. Employees y, 
Armbruster, 217 Ala. 282, 116 So. 164, 165, counts in a complaint similar to counts 
3 and 6 are held to be bad and subject to demurrer, in that they fail to aver the 
term of the policy, and because the allegation that, at the time of the alleged 
illness, the policy was in full force and effect, is a mere conclusion of the pleader 
But, in Sov. Camp, W. O. W. v. Gunn, 224 Ala. 444, 140 So. 410, it is pointed out 
by Knight, J., that the allegation “for the term of years” has been dropped 
from the form in the Code of 1923. It is also pointed out by Brown, J., in Am, 
Nat. Ins. Co. v. Moss, 215 Ala. 542, 112 So. 110, where it is alleged in a com- 
plaint that the amount claimed was due carried with it the burden to the plaintiff 
of showing injury claimed for occurred within the period covered by the policy 
In passing on a complaint similar to the complaint in the instant case, Foster, j., 
has pointed out the change in the form laid down in the Code of 1923, form 12, 
§ 9531, and approved the action of the trial court in overruling demurrers on 
grounds pointing out the above noted defects. Following former decisions, Thomas, 
J., speaking for the court, affirms the action of the lower court in overruling 
demurrers to a count similar to the count here considered. Am. Bankers’ Ins. Co. 
v. Dean (Ala. Sup.) 150 So. 333. 

Count 3 being a good count, and the judgment of the court on the facts being 
referable to that count, it becomes unnecessary to pass upon counts 5 and 6. 
There is no reversible error, and the judgment is affirmed. 

Affirmed. 











HARRIS v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 43145. 
Supreme Court of Arkansas. Oct. 16, 1933. 
Rehearing Denied Nov. 13, 1933. 
63 Southwestern Reporter (2d) 975. 
INSURANCE. 

Accident policy held not to cover accidental death incurred before policy was 
issued, notwithstanding insurer’s agent allegedly told insured that he was insured 
from date of application, where insured agreed in application that application 
should not bind insurer until accepted, and receipt for premium stated that, if 
insurer declined to issue policy, premium would be returned. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Circuit Court, Hot Springs County; Thos. E. Toler, Judge. 

Action by Ada Harris against the Mutual Benefit Health & Accident Associa- 
tion. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

H. B. Means, of Malvern, for appellant. 

Malcolm W. Gannaway, of Little Rock, for appellee. 

McHaney, Justice. 

March 24, 1932, appellant’s husband, Gust Harris, applied to appellee for a 
policy of sick and accident insurance in the sum of $2,000 and paid the quarteriy 
premium in advance to July 1, 1932, by giving his note to the soliciting agent for 
$22 which the agent discounted at a bank. He gave said Harris a receipt for said 
note which, among others, contained this clause: “Should the company decline to 
issue the insurance policy, I hereby agree to return the above sum to said appli- 
cant.” The application for insurance contained this question: “Do you agree that 
this application shall not be binding upon the association (appellee) until accepted 
by the association, nor until policy is accepted by the insured while in good health 
and free from injury?” The answer was: “Yes.” Thereafter, on April 2, and 
before any policy was issued by appellee, and, of course, before delivery to Harris, 
he was accidentally killed. Appellant, his widow and beneficiary, brought this action 
to recover $2,000 on the theory that appellee’s agent told Harris he was insured 
from the date of the application. One witness testified he was in Harris’ place of 
business shortly before April 1, and that the insurance agent told Harris when he 
signed the note he was insured for so much—his insurance was in effect from that 
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time. On this state of facts, the court instructed the jury to return a verdict for 
appellee, holding that there was no contract of insurance in force in appellee asso- 
ciation at the time of Harris’ death. 

We agree with the trial court. No attempt was made to show that the solicit- 
ing agent had any power or authority to bind his company on an oral contract of 
insurance. Indeed, the contrary appears from the application, and the receipt 
issued by the agent. In the application Harris agreed that the application should 
not bind appellee until accepted by it, and until policy is accepted by him in good 
health and free from injury. The receipt for the premium again notified him that 
no policy might be issued, in which case premium was to be returned. This was 
done. Under similar provisions we have many times held there was no contract 
and that the agent was without power to effect a contract of oral insurance. 
Jenkins v. International Life Ins. - 149 Ark. 257, 232 S. W. 3; Pyramid Life 
Ins. Co. v. Belmont, 177 Ark. 564, 7 S.W.(2d) 32; Interstate Business Men’s Acc. 
Ass'n v. Nichols, 143 Ark. 369, 230) S. W. 477; American Ins. Co. v. School Dist. 
23, 182 Ark. 158, 30 S.W.(2d) 217. 

Affirmed. 

CONTINENTAL CASUALTY CO. v. TOLER, Judge. No. 4—3246. 

Supreme Court of Arkansas. Nov. 13, 1933. 
64 Southwestern Reporter (2d) 322 
INSURANCE. 

Action on policy, insuring against accidental injury or death and total dis- 
ability caused by disease, to recover for disability so caused, may be maintained 
in county of insured’s residence (Crawford & Moses’ Supp. 1927, § 5975e). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Smith and Butler, JJ., dissenting. is 

Proceeding by the Continental Casualty Company for a writ of prohibition 
to T. E. Toler, Judge of the Circuit Court of Grant County. 

Petition denied. re 

This is an action for a writ of prohibition. Petitioner, appellant, a foreign 
insurance company, seeks by this action to prevent the circuit court of Grant 
county, Ark., from entertaining jurisdiction of a suit to recover indemnity for 
disability caused by bodily disease under a policy of insurance issued by said 
petitioner to Oscar L. Floyd. 

The policy of insurance upon which the suit in Grant county is based insured 
the plaintiff, Oscar L. Floyd, among other things against total disability caused by 
bodily disease. It also afforded indemnity against accidental bodily injury and in 
addition provided indemnity for accidental death. Floyd, the insured, as plaintiff, 
a resident of Grant county, filed suit against the petitioner, appellant, in the cir- 
cuit court of Grant county, seeking recovery for gross damages for breach of the 
contract. A summons was issued upon the filing of the complaint against the 
insurance company directed to the sheriff of Pulaski county, who served same in 
Pulaski county upon the insurance commissioner of Arkansas, the agent designated 
for service of process by the defendant, Continental Casualty Company, in com- 
pliance with the statute, section 6063, Crawford & Moses’ Digest. The casualty 
company appeared specially, and filed a motion to quash the service of summons, 
insisting that service on the insurance company in Pulaski county did not give the 
circuit court of Grant county jurisdiction of it in the suit brought by Floyd. Also 
objected to the jurisdiction of the court to determine the Floyd suit, complaining 
it was not an action where the venue was fixed in the county of the residence of 
the insured under the statute. Sections 6150, 6151, Crawford & Moses’ Digest, as 
amended by section 5 of Act No. 493, p. 477, of 1921, digested as section the 
statute. Sections 6150, 6151, Crawford & Moses’ Digest. It was asserted by the 
petitioner that the suit filed by Floyd was not an action on or one arising out of 
a policy of insurance on the life of Floyd, but was on an action on or arising out 
of a policy on the health of Floyd. Petitioner also alleged there was no statute 
permitting a suit on a health insurance policy to be maintained against the insurer 
in the county of the residence of the insured, and denied that, in the absence of 
the statute, Floyd was entitled to maintain the suit filed by him against it in the 
circuit court of Grant county. 
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It was also alleged by petitioner, and conceded by respondents, that the chiet 
officer of the petitioner does not reside in Grant county, nor does the petitione: 
have a branch office or other place of business, or any business property, nor 
debts owing it, in Grant county. It was also admitted by respondents that the 
petitioner could not be served with process in Grant county, as it could not be 
found therein. 

The judge of the circuit court found the suit filed by Floyd against the 
casualty company was an action on or one arising out of a policy of insurance on 
the life of Floyd, and, although the contract of insurance sued on paid indemnity 
for disability caused by bodily disease or accidental injury in addition to indemnity 
for loss of life by accidental means, still it retained its identity as a policy of 
insurance on the life of a human being; and found further that suit could be 
maintained in the county of the residence of the insured under the statute, sections 
6150, 6151, Crawford & Mloses’ Digest, as amended by section 5 of Act No. 493, 
p. 477, of 1921, now section 5975e, Castle’s Supp. 1927 to Crawford & Moses’ 
Digest; and overruled the motion to quash the service. 

The appellant company then filed a petition in the Supreme Court during 
vacation asking a temporary order staying proceedings in the suit pending in the 
circuit court, which was granted. The writ was returnable to the court after the 
expiration of the vacation, and continued in force until the final hearing of the 
action. 

Cockrill, Armistead & Rector, of Little Rock, for petitioner. 

John L. McClellan, of Malvern, and Sam T. Poe, Tom Poe, and McDonald 
Poe, all of Little Rock, for respondent. 

Kirpy, Justice (after stating the facts). 

Petitioner insists that the action of the circuit court in overruling the motior 
to quash service of summons and retaining jurisdiction of the suit of Floyd 
against it was erroneous. 

We do not agree with this contention, however, holding that insured was 
entitled to maintain the action filed against the petitioner in the circuit court of 
Grant county, Ark., the county of the residence of insured under the provisions 
of the statute, sections 6150, 6151, Crawford & Moses’ Digest, as amended by 
section 5 of Act No. 493, p. 477, of 1921, section 5975e, Castle’s Supp. 1927 to 
Crawford & Moses’ Digest. 

The policy of insurance sued on was a policy of insurance on the life of a 
human being, as well as a policy of accident insurance within the meaning of said 
statute, sections 6150, 6151, Crawford & Moses’ Digest, etc., which expressly 
allows the beneficiary or his assigns to maintain an action against the insurance 
company that has taken the risk in the county of residence of the party whose 
life was insured, or to maintain an action against such accident insurance com- 
pany that had taken the risk in the county of the residence of the party insured 
or in the county where the accident occurred, and that a service: upon the insur- 
ance commissioner as prescribed by law returnable to the court having jurisdicticn 
under this statute shall be good service. Travelers’ Protective Ass’n vy. Gilbert 
(CC, APS) 10 BS 46. 

The venue statutes relate to both life and accident insurance, and the fact the 
policy is one providing indemnity against loss of life by accident as well as acci- 
dental injury can make no difference whether it be considered one or two policies, 
since the statutes expressly provide where the suit should be brought in either 
case, and an action for insurance against injury by disease in the same policy 
necessarily takes the same venue. 

The court did not err in so holding and in overruling the motion to quash 
service and in retaining jurisdiction; and the petition will be denied. It is so 
ordered. 

Smith and Butler, JJ., dissent. 
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KLINGINSMITH v. MUTUAL BENEFIT HEALTH & ACCIDENT 
ASS’N. No. 17857. 
Kansas City Court of Appeals. Missouri. Nov. 6, 1933. 
64 Southwestern Reporter (2d) 705. 
1. INSURANCE. 


When death of insured under accident policy is violent, generally presumption 
arises that death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Whether death of insured from gunshot wound resulted from accidental means 
within accident insurance policy held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668|11].) 

Appeal from Circuit Court, Mercer County; A. G. Knight, Judge. 

Action by Ruby Klinginsmith against the Mutual Benefit Health & Accident 
Association. From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed, and cause remanded. 

Cleary, Horan & Skutt, of Omaha, Neb., J]. Hubert Fuller, of Princeton, and 
Geo. E. Woodruff, of Trenton, for appellant. 

Clare Magee and V. C. Rose, Jr., both of Unionville, for respondent. 

SHAIN, Presiding Judge. 

This is an action brought by Ruby Klinginsmith, plaintiff, the widow of Iloe 
Klinginsmith, deceased, against Mutual Benefit Health & Accident Association, de- 
fendant, wherein the plaintiff seeks to recover for the death of her husband alleged 
as having met his death through purely external, violent, and accidental means. It 
stands admitted that for value the defendant had issued a policy to Iloe Klingin- 
smith, deceased, and that plaintiff was the beneficiary therein, and that the de- 
fendant contracted therein to pay the sum of $2,000 in event of death of said de- 
ceased, provided that death result through purely external, violent, and accidental 
means, except in the event of suicide while sane or insane. It stands admitted that 
the policy was in full force and effect at the time the plaintiff’s husband met his 
death. 

The defendant’s answer to the plaintiff’s petition is a general denial. 

The record discloses that defendant based its defense on claim of the failure 
of plaintiff to prove that the plaintiff’s husband met his death as a result of purely 
accidental means, and contention is presented by defendant that death was a re- 
sult of suicide. It appears conceded that the deceased was sane at the time of his 
death. 

All of the evidence discloses that deceased drove into his home in his automo- 
bile late at night, that he put his car in the garage, went into the house, where he 
staved but a short time, that he left his house, went through the gate into the back 
yard, that a shot of a gun was heard, and that his wife and members of the family, 
hearing the report of the gun, left the house and found plaintiff’s husband lying 
in the back yard dead, with a gunshot wound just below and a little in back of the 
right ear, and that a discharged small bore shotgun was lying in proximity to his 
feet. It stands admitted that the gunshot wound caused his death. 

The evidence of the case is very conflicting as to the exact position the body 
was in when found and as to the exact position of the discharged shotgun, other 
than that the gun was down near the feet of the deceased. There was no eye- 
witness to the tragedy. 

Trial was had by jury, and the jury found the issues for the plaintiff in the 
sum of $2,000 and for $99.33 interest, totaling $2,099.33. 

Penalty and punitive damages were asked but were denied by the verdict of 
the jury. 

In accordance with the jury verdict, judgment was rendered for plaintiff and 
against defendant in the sum of $2,099.33. From this judgment defendant has duly 
prosecuted its appeal to this court. 

The defendant’s assignment of errors in its brief are as follows: 

“Assignment of Errors. 

“1, The court erred in overruling defendant’s demurrer to the evidence offered 
at the close of plaintiff's case and at the close of all the evidence in the case by 
refusing to give defendant's Instructions D-A and D-B, respectively. 
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“2. The court erred in admitting incompetent evidence, hearsay, and evidence 
calculated to prejudice the jury and having no bearing on the issues in the case. 

“3. The court erred in permitting improper argument to the jury by counsel 
for defendant, in failing to sufficiently reprimand counsel therefor, and in failing 
to discharge the jury, on account of such argument.” 

As to the defendant’s specification 1, evidently instructions D-2 and D-3 are 
intended. In defendant’s specification 3, evidently “defendant” is used where plain- 
tiff is intended. 

[1, 2] As to the defendant’s assignment of error as to the court’s refusal to 
give peremptory instruction, we conclude that, as it is clearly shown that the death 
was violent, it is for the jury to determine from all the facts and circumstances in 
evidence as to whether or not the death was accidental. Further, when a death is 
shown to be by violence, it is generally held that there is a presumption that the 
infliction of the death causing injury was accidental and not intentional. While 
there appear circumstances in evidence in this case from which inference might 
put the presumption to flight, still we conclude that the evidence in this case pre- 
sents a case wherein it is proper to submit to the jury the issue as to accident and 
as to whether or not intentional. We therefore conclude that the court was not 
in error in refusing the peremptory instructions offered. Mayhew v. Travelers’ 
Protective Association of America (Mo. App.) 52 S.W.(2d) 29. 

[3, 4] As to the refusal of defendant’s instructions D-2 and D-3 (erroneously 
referred to in appellant’s brief as D-A and D-B), these instructions are precaution- 
ary instructions. The giving or refusing of such instructions lies largely in the 
discretion of the trial court. In this case the trial court appears to have fairly 
and properly instructed as to the issues involved, and we do not conclude his action 
in refusing the instructions presents such an abuse of discretion as to constitute 
reversible error. Turner v. Southwest Mo. Ry. Co., 138 Mo. App. 143, 120 S. W. 
128; Myers v. C., B. &-Q. Ry. Co., 296 Mo. 239, 246 S. W. 257. 

The defendant presents that there was error in admission of incompetent 
hearsay and prejudicial evidence. 

The record shows that in this case, as in many others, incompetent evidence 
was admitted. The record shows that in this case, as in many others, much of the 
incompetent evidence was elicited by questions asked by opposite counsel. 


While it appears that some of the alleged improper argument before the jury 
may have found its inception in this irrelevant testimony, still we conclude that the 
evidence itself was not of such a prejudicial nature as to warrant a reversal alone 
on the admission of the same. 


[5, 6] The defendant's assignment of error as to improper argument before the 
jury presents a serious phase. Appellate courts are not prone to reverse a case 
for improper remarks and arguments before a jury, unless flagrant as to error. 
This is so for the reason that such remarks often have been provoked by some im- 
proper conduct on the part of the opposite counsel. When there is a slight show- 
ing of such fact of provoking character, the appellate courts refuse to disturb the 
findings of juries. 

The record of the case before us presents a flagrant abuse of the proper de- 
corum in argument before the jury. Counsel for plaintiff is shown to have gone 


outside of the record and interjected inflammatory and improper remarks in the 
argument. 


As to objections offered to some of these improper remarks, the court seems 
not to have ruled. As to others, objection was sustained but without reprimand. 
We do not deem it necessary to set forth all of the remarks and arguments ob- 
jected to, but feel that it suffices to-quote but one argument made by the plaintiff's 
counsel while addressing the jury to wit: “Gentlemen, in conclusion I am satisfied 
when you go to your juryroom you are going to weigh the evidence carefully and 
not be misled by misinterpretation of any tricky instructions on the part of the 
defendant.” 

There are other improper arguments shown in the record sufficient, as we con- 
clude, to justify a reversal and remanding of this case. The remarks quoted 
above, however, constitute such prejudicial error as to preclude citation of author- 


ity as to its prejudicial tendency being sufficient to cause a reversal and remanding 
of this case. 
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In accordance with above conclusion, the cause is reversed and remanded. 
All concur. 


McMARTIN et al. v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Supreme Court, Appellate Division, Third Department. Nov. 14, 1933. 
267 New York Supplement 473. 
3. INSURANCE. 


Words or phrases in insurance policy must be liberally construed in insured’s 
favor, so as not to defeat his claim to indemnity without plain necessity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Courts will go as far as they can to hold insurer liable on accident policy, 
unless necessary to make new contract for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Court’s guide in determining insured’s understanding of insurance contract is 
reasonable expectation and purpose of ordinary business man when making ordin- 
ary business contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 
_ Nephritis and other diseases, from which autopsy showed that insured suffered 
before accident, held not to bar recovery on accident policy for his death. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

7. INSURANCE. 

Insurer is liable on accident policy for insured’s death, proximately or rea- 
sonably and naturally resulting from accident, though disease was secondary 
cause, supervened, or occasioned death. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

8. INSURANCE. 

Injury, which might naturally produce death in person of certain temperment 
or state of health, is cause of his death by reason thereof or through medium 
of disease directly induced by such injury, though he would not have died had 
his temperament or previous health been different. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

9. INSURANCE. ; 

Evidence in action on accident policy held sufficient to take to jury question 
whether accident killed insured because of his inability to withstand shock, regard- 
less of reason therefor. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

10. INSURANCE. ; — : 

True test of whether insured was killed by accident within meaning of acci- 
dent policy is not what doctrine of causation shall be applied, but parties’ intention. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

11. INSURANCE. . ; : ; 

Physician’s testimony in action on accident policy as to whether insured might 
have lived for years, except for accident, though nephritis immediately caused 
his death, and whether man in his condition frequently lives for years, held com- 
petent. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

12. INSURANCE. ; 

Physician’s testimony as to whether conditions noted in certificate of insured’s 
death or disclosed by autopsy were unusual in man of his age held relevant im 
action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Trial Term, Fulton County. 

Action by Margaret McMartin, individually, and by her and another, as 
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executors, etc., of the estate of James McMartin, deceased, against the Fidelity 
& Casualty Company of New York. From a judgment dismissing the complaini, 
named plaintiff, individually, appeals. 

Reversed on the law and facts, and new trial granted. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

T. Cuthell Calderwood, of Johnstown (Lawrence B. McKelvey, of Saratoga 
Springs, of counsel), for appellant. 

Ainsworth & Sullivan, of Albany (John J. Conners, Jr., and Warner M. 
Bouck, both of Albany, of counsel), for respondent. 

HEFFERNAN, Justice. 

The principal question which this appeal presents relates to the construction of 
one of the provisions of an accident policy issued by respondent to one McMartin. 
3y that contract respondent agreed to pay to appellant, McMartin’s widow, the 
sum of $7,500, in the event that the insured died as the result of bodily injuries 
accidentally sustained, “directly and independently of all other causes.” — 

At the close of her case appellant was nonsuited on the ground that death 
was not caused solely through accidental means. 


[1, 2] In reviewing the ruling of the trial court, appellant is entitled, not only 
to the most favorable interpretation of the testimony adduced by her, but to the 
benefit, as well, of the most favorable inferences which may reasonably be drawn 
from that testimony; and judgment of nonsuit may not be sustained in any case, 
in which, by any logical process of reasoning, an issue of fact may be found. 

The deceased was an agent of a life insurance company, and used his auto- 
mobile in the performance of his duties. On the evening of November 20, 1933, 
while driving his car from Albany to his home in Johnstown, he crashed into 
the rear of an unlighted three and one-half ton motortruck which was parked on 
the roadside. So teriffic was the impact that the truck was pushed a distance of 
twenty feet, and the front of the automobile was practically demolished. Im- 
mediately after the crash, deceased was found lying on the roadside, bleeding from 
his nose and mouth, and complaining of great pain and agony. While being hurried 
by ambulance to the hospital, we was continuously “complaining of pain in his 
chest.” Upon arrival at the hospital, the physician who administered temporary 
relief testified that deceased was “complaining of great pain in his chest,” and 
that “at each expiratory excursion he would grunt with pain. He grunted, com- 
plained of it and asked for relief.” Indicating with his hand that part of his 
chest which points to the junction of the upper and middle third of the sternum 
and the adjoining ribs on each side, he advised the physician of the situs of the 
pain, and the latter found, upon applying pressure, that “the slightest touch would 
aggravate the pain.” This doctor also testified that decedent’s chest condition was 
the result of “direct violence.” Morphine was administered to relieve the pain, 
and three silk sutures were inserted to close the bleeding point and an X-ray was 
ordered taken. Dr. Sarno, decedent’s family physician, then took charge of the 
case. He testified that the X-ray pictures taken the mght of the accident showed 
the result of a violent blow upon the chest, a separation of the third right and 
left costal cartilages—the ends of the ribs from the breastbone—and also some 
widening of the shadow in the region of the great muscle of the heart. In 
describing the condition of his patient after the accident, the doctor said he found 
the heart action good, and that decedent was suffering from a moderate degree of 
shock, which was the direct result of the accident. Very soon after there developed 
evidence of trouble in the intestinal and urinal tracts. These conditions were the 
direct result of the shock. Failure of elimination produced poisons in decedent's 
system, the blood absorbing them and carrying them to all parts of the body. As 
a result of the poison all the organs of the body were more or less weakened 
and their function was lessened. Decedent never left his bed in the hospital and 
died on December 10th following, being slightly irrational during the last ten days 
and in a state of coma during the greater part of the three days immediately pre- 
ceding his death. The doctor unequivocally stated that decedent’s death was caused 
by the injuries received in the accident independently of all other causes. Dr. 
Kennedy, called in consultation after decedent had been in the hospital about a 
week, testified that the immediate cause of death was nephritis, and that that 
condition resulted from the accident he suffered. Admitting that nephritis, or 
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inflammation of the kidneys, was necessarily a condition or disease which existed 
before the accident, he declared it to be his opinion that the injuries to the chest 
had activated and accelerated that condition of disease “so that he died sooner 
than he would have died from that disease.” 

It therefore conclusively appears that decedent suffered a terrible blow in a 
very serious accident—a blow of such crushing force that it separated the ends of 
the ribs from the sternum; an injury which he himself told his physician he had 
received from striking the steering wheel. 

At the time of the accident decedent was almost seventy years of age. The 
evidence shows that up to that time, to all outward appearances, he was in 
unusually good health. He was active, energetic and worked continuously—sleeping 
well, eating well and complaining of no physical discomfort—a man of whom his 
associates, his family and his physician say there was no observable change in his 
condition as the years passed by. In fact, Dr. Sarno swore that but twice in the 
eight or nine years prior to the accident was it necessary to see decedent pro- 
fessionally—once six or seven years back when he sustained a fracture of the 
wrist while cranking his motor and the other in August, 1930, when there was an 
attack of appendicitis from which there was a good recovery and without the 
necessity of operation. On the last occasion the doctor testified that he made a 
thorough examination of the decedent, and “aside from eyidence of appendicitis 
there were no clinical evidence of other diseases.” 

It is the contention of respondent that deceased was suffering from severai 
chronic progressive ailments at the time the accident occurred, and that it was 
these ailments in conjunction with the injuries that caused death. In the death 
certificate Dr. Sarno gave as the primary cause nephrosclerosis, arterio type. When 
questioned by respondent’s counsel, he declared that the disease had “moderately 
advanced.” An autopsy was performed. Dr. Sarno’s attention was called to certain 
conditions which it disclosed. The autopsy led to the discovery that the left cor- 
onary artery was thickened and narrowed and somewhat calcified, indicating a 
condition generally known as “hardening of the arteries.” This was not claimed as 
a cause of death. There were also certain adhesions in the intestinal tract, some 
inflammation of the prostrate gland as well as the nephritis. True indeed the 
doctor admitted that these conditions existed prior to the accident, and that they, 
together with the accident, produced death. Reading his testimony as a whole, how- 
ever, it is quite evident that in his opinion these maladies would not have pro- 
duced death at that time, nor probably for years, except for the shock. Certain 
rulings of the trial judge bearing on this subject and on the death certificate wil; 
be discussed later. 


{3, 4] No rule, in the interpretation of a policy of insurance, is more firmly 
fixed than that which declares that all questions as to the meaning of words or 
phrases must be liberally construed in favor of the insured, so as not to defeat 
without a plain necessity his claim to the indemnity, which, in making the con- 
tract, it was his object to secure, Rickerson v. Hartford Fire Ins. Co., 149 N. Y. 
307, 43 N. E. 856. The doctrine is firmly established that, inasmuch as an accident 
insurance policy, whatever may be its form, is intended by the parties to give 
indemnity for accidental injury, the courts will always go as far as they can tc 
hold the insurer liable, unless, in order to do so, it is necessary to make a new 
contract for the parties. Houlihan y. Preferred Accident Insurance Co. of New 
York, 196 N. Y. 337, 89 N. E. 927, 25 L. R. A. (N. S.) 1261. 


[5, 6] With this rule in mind, let us measure this contract as it was under- 
stood by the insured, having for our guide: “The reasonable expectation and pur- 
pose of the ordinary business man when making an ordinary business contract.” 
Bird v. St. Paul Fire & Marine Insurance Co., 224 N. Y. 47, 51, 120 N. E. 86, 
87, 13 A. L. R. 875; Goldstein v. Standard Accident Insurance Co., 236 N. Y. 
178, 140 N. E. 235. And, in the consideration of this appeal, which involves the 
review of testimony to be construed in the light most favorable to appellant and 
with every reasonable intendment cast into the scales in her favor, let us consider 
just what was the intention of her husband when he contracted for this policy. 
Surely he did not intend, understand, or even suspect that, if he were seriously 
injured in an automobile collision, to the extent disclosed in this record, his widow 
would be deprived of the indemnity because doctors, having discovered as a result 
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of an autopsy that he was suffering from maladies, serious, it is true, and pro- 
gressive, but nevertheless dormant and unknown to that time, would solemnly say 
that his death was not due to thé accident, but was partially due to these diseases. 
It is not reasonable to suppose that he had any such conception of his contract 
or that he had any reason to believe that under such circumstances the company 
would be permitted to disclaim liability. Common sense and fair dealing compel 
the conclusion that it is entirely out of keeping with “the reasonable expectation 
and purpose of the ordinary business man” that, when he is injured, as decedent 
was, his widow, may not recover upon the policy because, forsooth, he was afflicted 
with certain maladies probably existcnt in most people who have reached the age 
of three score and ten, upon the claim that these conditions were contributing 


factors in his death, and that, had they not been present, the blow might not have 
killed him. 


{7, 8] Under the settled rule of construction applicable to insurance contracts, 
it is declared in Corpus Juris (volume 1, 452) that: “The insurer is accordingly 
held liable where the accident can be considered as the proximate cause of death, 
although disease may have been present as a secondary cause, or where the death 
is the reasonable and natural consequence of the injury, although disease may have 
supervened, or where the accident is the true cause of death or injury and the dis- 
ease but the occasion. So also if death results from the accident, the fact that but 
for weakness or infirmities produced by former illness or disease it would not 
have been fatal will not prevent a recovery.” 


This statement of the law is supported by decisions from many jurisdictions. 
Freeman vy. Mercantile Mut. Accident Ass’n, 156 Mass. 351, 353, 30 N. E. 1013, 
1014, 17 L. R. A. 753; Wehle v. United States Mutual Accident Ass’n, 11 Misc. 36, 
31 N. Y. S. 865, affirmed 153 N. Y. 116, 47 N. E. 35, 60 Am. St. Rep. 598; Schumacher 
v. Great Eastern Casualty & Indemnity Co., 197 N. Y. 58, 90 N. E. 353, 27 L. R. 
A. (N. S.) 480; Equitable Life Assurance Society v. Gratiot (Wyo.) 14 P.(2d) 
438, 82 A. L. R. 1397; Driskell v. United States Health & Accident Insurance Co., 
117 Mo. App. 362, 93 S. W. 880; Runyon v. Commonwealth Casualty Co., 154 A. 
397, 9 N. J. Misc. 487; Continental Casualty. Co. v. Lloyd, 165 Ind. 52, 73 N. E. 
824; Cretney v. Woodman Accident Co., 196 Wis. 29, 219 N. W. 448, 62 A. L. R. 
675; Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 
97 Am. St. Rep. 560. We quote from Freeman v. Mercantile. Mut. Accident Ass’n, 
supra, a sentence of most pertinent significance: “An injury which might naturally 
produce death in a person of a certain temperament or state of health is the cause 
of his death, if he dies by reason of it, even if he would not have died if his tem- 
perament or previous health had been different; and this is so, as well when death 
comes through the medium of a disease directly induced by the injury, as when the 
injury immediately interrupts the vital processes.” 


This conclusion of the Massachusetts courts has become a fixed and definite 
part of our jurisprudence. Bailey v. Interstate Casualty Co., 8 App. Div. 127, 
129, 40 N. Y. S. 513, affirmed 158 N. Y. 723, 53 N. E. 1123; Lewis v. Ocean Accident 
& Guarantee Corporation, Limited of London, England, 224 N. Y. 18, 120 N: 
E. 56, 7 A. L. R. 1129; Marchi v. Aétna Life Ins. Co., 140 App. Div. 901, 125 N. 
Y. S. 1130. The principle asserted in the Freeman Case is the basis of a later 
decision in Massachusetts (Leland v. Order of United Commercial Travelers of 
America, 233 Mass. 558, 124 N. E. 517), which the Court of Appeals approved in 
Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 85, 171 N. E. 914, 915. 


(9, 10] It is therefore a fair and reasonable inference from all the evidence 
that this accident killed McMartin because he was unable to withstand the shock 
which followed it. The reason for such inability is wholly irrelevant. The cause 
of death was a question for determination by a jury. It seems to us that the true 
test is “not what doctrine of causation shall be applied * * * but rather what is the 
intention of the parties,” as stated by Mr. Justice Bijur in Schwartz v. Commercial 
Travelers’ Mutual Acc. Association of America, 132 Misc. 200, 229 N. Y. S. 669, 
affirmed 227 App. Div. 711, 236 N. Y. S. 896; affirmed 254 N. Y. 523, 173 N. E. 849. 

To sustain this judgment respondent relies on Silverstein v. Metropolitan Life 
Ins. Co., supra and Reynell v. Indemnity Insurance Co. of North America, 258 N. 
Y. 572, 180 N. E. 337, 338. These cases are distinguishable. The Silverstein Case 
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when properly analyzed, is not an authority against appellant. In its basic reason- 
ing it presents the strongest possible argument in support of her contention. 

In that case the sole question was as to whether an ulcer which had weakened the 
wall of the stomach or abdomen so that a blow caused peritonitis and resulted in 
death was or was not the cause of death within the meaning of a policy which ex- 
cluded death caused wholly or partly by “disease” or “bodily or mental infirmity.” 
It is true that in his opinion Chief Judge Cardozo draws a distinction between 
“active disease” and “a frail general condition.” “It is to be noted that the court 
in that case cited’ with approval those cases where recovery has not been denied 
“to the sufferer from hernia who has had a predisposition to rupture because the 
inguinal canal was not closed as it ought to have been (Collins v. Casualty Co. 
(224 Mass. 327, 112 N. E. 634, L. R. A. 1916E, 1203], supra), or to one whose hip 
has been fractured because his bones have become brittle with the advent of old 
age (cf. Taylor v. New York Life Ins. Co. [176 Minn. 171, 222 N. W. 912, 60 A. 
L. R. 959], supra).” This case might very well rest upon the broad principle stated 
at the close of the opinion, where, after reiterating the rule that our guide in such 
cases must be “the reasonable expectation and purpose of the ordinary business 
man when making an ordinary business contract,” the court said: “‘We are to 
follow the chain of causation so far, and so far only, as the parties meant that we 
should follow it. “The causes within their contemplation are the only causes that 
concern us” ’ (Goldstein v. Standard Acc. Ins. Co. [236 N. Y. 178, 140 N. E. 235], 
supra).’ 

The facts in the Reynell Case where the complaint was dismissed are so dis- 
similar from our case that it is without value as an authority. The evidence shows 
that the accident in that case was of a very trivial character. The deceased showed 
no mark or bruise of any kind indicating injury. The accident occurred at 11 a. 
m.; no doctor was called; at 2:15 p. m. deceased left on a business trip and carried 
his two traveling bags weighing thirty-five pounds each. He was absent ten days, 
with no proof of any illness during that period. Upon his return he became ill, a 
physician was called, and the patient died a few days later. The proof showed 
that he was, and had been tor a long time, suffering from goiter, diabetes, and 
heart trouble. The cause of death “was given as hyperthyroidism and the con- 
tributing cause, diabetes and myocarditis.” No such situation is presented in 
this case. : 

We are therefore of the opinion that the learned trial justice erred in grant- 
ing the motion for a nonsuit. In doing so he apparently predicated entirely too 
much upon one or two phrases used in the Silverstein Case for the purpeses of 
illustration and argument, and treated that case as an authority in support of the 
respondent, when as a matter of fact is is a direct and positive authority in sup- 
port of appellant’s contention. 

[11] Several rulings of the trial court should be considered. Dr. Kennedy 
stated that, although nephritis was the immediate cause of death, nevertheless that 
condition had, in his opinion, “resulted from the accident which he suffered.” He 
was then permitted to state that there was nothing about the condition of nephritis 
which, in his opinion, would have resulted in death on the 10th day of December, 
1931, had Mr. McMartin not been involved in an accident; and, in answer to a 
question by the court, he explained that he would not have died in such a short 
period of time had it not been for the accident. Then the following occurred: 


“Mr. McKelvey to Witness: Q. And is there any way in which you can tell how 
long he would have lived had it not been for the accident? A. No, sir. 

“QO. Then may I take it that, in your opinion, he might have lived years had 
it not been for the accident? (Defendant’s counsel objected to the question as 
incompetent, irrelevant, immaterial and improper, and leading and suggestive. 
Objection sustained. ) 

“Q. State whether or not, doctor, men with that condition do frequently live 


for years? (Defendant’s counsel objected to the question as immaterial. Objection 
sustained. ) 


“Q. According to your own experience? (Same objection and same ruling.) 

“Mr. McKelvey: On the sole ground it is immaterial I take it. (Exception.)” 

We believe this evidence was competent and that the trial justice erred in 
declining to receive it. Moon v. Order of United Commercial Travelers of 











726 The Insurance Law Journal, Vol. 82 [ Mar., 1934 


America, 96 Neb. 65, 146 N. W. 1037, Ann. Cas. 1916B, 222; Lickleider v. Iowa 
State Traveling Men’s Ass’n, 184 Iowa, 423, 166 N. W. 363, 168 N. W. 884, 3 A. 
LR 1285. 

[12] The trial court also erred in refusing to allow Dr. Sarno to state whether 
the conditions noted in the certificate of death or disclosed by the autopsy were 
or were not unusual in men of decedent’s age. Evidence such as this has been held 
relevant. Clark v. New Amsterdam Casualty Co., 180 Cal. 76, 179 P. 195; Western 
Indemnity Co. v. MacKechnie (Tex. Civ. App.) 214 S. W. 456. 

[13] We are also of the opinion that the trial court erred in not permitting 
Dr. Sarno to explain his answers to the questions as to primary and contributing 
causes referred to in the death certificate and the sense in which he made certain 
statements contained in that document. The doctor was cross-examined at length 
regarding the contents of the certificate, and hence there should have been no 
restriction upon any reasonable attempt to explain the sense in which certain terms 
were used, especially in view of the fact that the statute (Public Health Law, § 
377) provides that “the certificate of death shall contain such information and in 
such form as the state commissioner of health may prescribe.” 

[14] It is likewise our opinion that the doctor should have been permitted to 
answer the question propounded by appellant’s counsel as to whether or not he 
was still of the opinion, notwithstanding the death certificate, that the accident was 
the cause of death. 

For these reasons the judgment appealed from should be reversed on the law 
and the facts and a new trial granted, with costs to the appellant to abide the event. 

Judgment reversed on the law and facts, and new trial granted, with costs 
to the appellant to abide the event. 

Hill, P. J., and Rhodes and Crapser, JJ., concur. 

Bliss, J., concurs in the result. 

SKELLY v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Supreme Court of Pennsylvania. Nov. 27, 1933. 
169 Atlantic Reporter 78. 
1. INSURANCE. 

Death caused when runaway railroad car crashed into, and tore hole through, 
building walls, leaving remainder of walls standing, held not within double 
indemnity clause of accident policy providing for death caused by “collapse of 
outer walls of building.” 

Under such circumstances, wall did not “collapse” within meaning of 
policy, the word “collapse” meaning to fall together suddenly: to close 

by falling or shrinking together; to shrink up: to fall together, or into 

an irregular mass or flattened form, through the loss of firm connection 

or rigidity and support of the parts or loss of the contents, as a building 

through the falling in of its sides, or an inflated bladder from escape 

of the air contained in it. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

Where there is no ambiguity, accident policy must be construed in accordance 
with plain, ordinary meaning of its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal No. 122, March term, 1933, from decree of Court of Common Pleas, 
Cambria County, June term, 1930, No. 139; Ivan J. McKenrick, Judge. 


Assumpsit by Emma M. Skelly, otherwise known as Emma Skelly Hess 
against the Fidelity & Casualty Company of New York to recover under the 
double liability clause of an accident policy. From a decree refusing to take off 
a compulsory nonsuit theretofore entered, plaintiff appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Weimer & Bennett, of Johnstown, for appellant. : 

John C. Sherriff and Sherriff, Lindsay, Weis & Hutchinson, all of Pitts- 
burgh, and Frank J. Hartmann, of Ebensburg, for appellee. 
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ScHAFFER, Justice. seid : 

This is an action brought to recover under the double liability of 4 policy 
of life indemnity accident insurance providing that the amount payable for 
death shall be doubled if the bodily injury sustained by the assured was received 
“n consequence of the collapse of the outer walls of a building while the assured 
is therein.” At the end of plaintiff’s case, the court entered a compulsory 
nonsuit, which on motion it refused to take off. Plaintiff appealed. ' 

On October 17, 1929, August Hess, the assured, was in the first floor of a 
small three-story brick addition to a large three-story hotel building. A steel 
railroad car of seventy tons’ capacity, loaded about two-thirds full of coal, 
got out of control at the top of a steep grade on a mountain a mile or morc 
away from the hotel and ran away down the track. It gained momentum, and 
was traveling at approximately seventy miles an hour when it jumped the track 
alongside the hotel and catapulted with terrific force against the brick wall of 
the addition. The impact of the car tore a hole in the side of the addition and 
ripped away a small part of two walls of the addition, carrying some ot the 
walls through, so that the portion so carried, together with a part of the floor 
and a quantity of coal thrown from the car by its sudden stopping, struck 
the assurred and caused his death. The hole caused by the car and the portion 
of the two walls ripped away comprised only a small part of the first story 
and basement wall area of the addition. Of the two walls which were struck 
by the car there were left standing a large and substantial portion of the base- 
ment and first story walls of the addition and all of those walls above the 
frst story. The second and third story portion of the two walls, as well as a 
part of the first story and basement thereof, remained in their original position 
and intact. The other walls of the addition were intact and the entire building 
remained standing, with the hole torn in the addition. 


[1] The position of the appellant is that the company is liable to her under 
h ‘ 


the double indemnity provision of the contract because, so it is argued, the 
uter walls of the building “collapsed” within the meaning of the policy. We 


cannot so construe the policy. The wall did not collapse; the runaway car tore 
a hole in it. It could no more be said that there was a collapse of the wali 
under the circumstances appearing than it could be determined that, if a battering 
ram or a projectile knocked a hole in the wall, it collapsed. Certainly the 
parties when they entered into the contract could not have had in mind in using 
the words “collapse of the outer walls of the building” the knocking of a hole 
in the wall. In ordinary speech, what happened to the walls would not be 
termed their collapse, and no one would have so described the happening. 


It is plaintiff's theory that what was intended to be insured against were 
injuries to the insured sustained by the falling of a substantial portion of the 
structural parts of the exterior wall of a building while the insured was inside, 
regardless of the cause. The difficulty with this theory, however, is that is not 
what the policy says. It provides for double indemnity, not by the falling of a 
substantial portion of the structural parts of the exterior walls, but due to the 
collapse of the outer walls. To make the policy cover plaintiff's theory would 
he to extend its terms far beyond what they cover as written. 

[2] The argument of the appellant proceeds upon the idea that the word 
“collapse” as used in the policy is doubtful in meaning and capable of two inter- 
pretations. Such, however, is not the fact. It is not doubtful of meaning 
or capable of two interpretations so far as the incidents are concerned which 
it is sought to make it cover, because it does not cover them to all. Where 
there is no ambiguity, the court must construe the language of a policy in 
accordance with plain, ordinary meaning of its terms. In 2 Words and Phrases, 
First Series, page 1248, it is said: “Webster defines ‘collapse’ thus: ‘To fall 
together suddenly, as the two sides of a hollow vessel; to close by falling or 
shrinking together; to think up, as a tube in a steam bailer collapses.’ * * * The 
Century Dictionary defines ‘collapse’ thus: ‘To fall together, or into an irregular 
mass or flattened form, through the loss of firm connection or rigidity and support 
ot the parts or loss of the contents, as a building through the falling in of its 
sides, or an inflated bladder from escape of the air contained in it’ * * * ” In 
Urian vy. Scranton Life Ins. Co., 310 Pa. 144, 165 A. 21, 23, we were called upon 
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to apply the word “poisoning” as used in an insurance policy to a given state of 
facts. There, as here, the rule was invoked that, if doubt exists as to the mean- 
ing of the language used in an insurance policy, it should be resolved in favor of 
the insured rather than in the interest of the insurer. It was pointed out by Mr, 
Justice Simpson, speaking for the court, that in many instances doubt was created 
in construing insurance policies by a species of argument which would not be 
tolerated in any other kind of contract, and it was said that: “Where ‘language js 
clear and unambiguous (it) cannot be construed to mean otherwise than what it 
says.” That is the situation before us. In our view, the language of the policy is 
clear and unambiguous, and the words, “collapse of the outer walls of the build- 
ing” used in it could not be held to cover such an accident as that with which we 
are dealing, a runaway railroad car penetrating through the walls. 

The court below properly determined that under the terms of the policy plain- 


tiff, who has received the primary sum payable under it, cannot recover double 
indemnity. 


Judgment affirmed. 


INTERSTATE LIFE & ACCIDENT CO. v. SPURLOCK. 
Court of Appeals of Tennessee. Middle Section. 
Jan. 14, 1933. 
Certiorari Denied April 8, 1933. 
64 Southwestern Reporter (2d) 75. 
1. INSURANCE. 

Insured, to be entitled to sick benefits under disability insurance policy, held 
required to be ill, confined to bed, and visited professionally by physician. 

Insurance policy provided for payment by insurer of weekly benefits 

when insured “is by reason of illness necessarily confined to bed, * * * 
provided a certificate of a duly licensed and practicing physician is furn- 
ished as required in the conditions of this policy contract,” and that 
weekly benefits for sickness would only be paid for each period of seven 
consecutive days that insured has been, “by reason of illness, necessarily 
confined to bed, and there visited professionally by a duly licensed and 
practicing physician.” 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE. 

Insured, to be “confined to bed” within disability policy, must be confined to bed 
greater part of every day during illness. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

3. INSURANCE. 

Insured who had cataracts on both eyes and had one removed, partially regain- 
ing sight of that eye and ability to get around, held not “confined to bed” within 
disability policy, precluding recovery of sick benefits. 

Insured, under policy providing for payment of disability benefits, had 
cataracts on both eyes which reached the stage where he was totally blind. 
One of the cataracts was removed, insured was confined to his bed for 
two weeks following operation, and since that time has been able to see to 
a limited extent, but cannot see well enough to work. Insured is not con- 
fined to his hed, but has to be accompanied by somebody when he goes any- 
where 
(For other cases, see Insurance, Dec. Dig. § 525.) 

5. INSURANCE. 

Where insurer denied further liability for weekly benefits under disability 
policy, requirement of policy that insured file weekly certificates of physician certi- 
fying to disability held waived. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal in error from Circuit Court, Warren County; R. W. Smartt, Judge. 

Action by William Spurlock against the Interstate Life & Accident Company. 
To review a judgment of the circuit court in favor of the plaintiff, on appeal from 


a justice of the peace court which dismissed the action, the defendant brings 
error. 
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Motion to dismiss the writ of error and the writ of supersedeas overruled, and 
judgment reversed, and the action dismissed. 

Turner & Haston, of McMinnville, for plaintiff in error, Insurance Co. 

Mercer & Johnson, of McMinnville, for defendant in error, Spurlock. 

CROWNOVER, Judge. 

This case is again before us on motion to dismiss the writs of error and super- 
sedeas heretofore granted by us in this case, in that the supplemental record 
showed that the bill of exceptions was filed on August 31, 1931, and that the verdict 
and judgment had actually been made on June 22, 1931, but the same were entered 
of record by an order nunc pro tunc made on July 4, 1931. 

This motion must be overruled, for the reason that the judgment overruling 
the motion for a new trial was not actually made and entered until July 4, 1931, 
and in that order the defendant was allowed sixty days in which to prepare and 
file a bill of exceptions; hence the bill of exceptions, being filed on August 31, 
1931, was filed within the time allowed. 

It is insisted that the original judgment was made on June 22, 1931, but was 
entered under an order nunc pro tunc made and entered on Julv 4. 1931. 

The supplemental record filed in this case was prepared and filed under a writ- 
ten stipulation signed by all the attorneys. This written stipulation contains the 
minutes of the court showing the return of the verdict and the entry of the judg- 
ment. It shows that the verdict was returned on June 22, 1931, but was entered 
under a nunc pro tune order made on July 4, 1931. The motion for a new trial 
was filed some time before July 4, as the order shows that the court overruled the 
same on July 4 and entered judgment for the plaintiff for $325, with interest, to 
which the defendant excepted and prayed an appeal, which was granted, and sixty 
days from July 4, 1931, was allowed the defendant in which to prepare and file its 
bill of exceptions. There is nothing in the record showing that the judgment was 
actually made on June 22, 1931, but, on the contrary, the supplemental record shows 
that it was made and entered on July 4, 1931. It was agreed by the attorneys that 
the supplemental record was a correct copy of the verdict and judgment, hence 
‘he motion must be overruled, and the clerk is directed to place the case on the 
docket for trial at the next term of this court. 

On the Merits. 

This was an action to recover sick benefits accruing to the assured under an 
indemnity or disability policy issued by the defendant company, the assured con- 
tending that he had become almost totally blind, and was therefore entitled to 
recover, whereas the insurance company contended that it was not liable because 
he was not confined to his bed as required by the provisions of the policy. 

The action originated in a justice of the peace court, where plaintiff’s action 
was dismissed. He appealed to the circuit court, where he amended his warrant 
to sue for a weekly indemnity of $5 a week for fifty weeks under one policy and 
$1.50 per week for fifty weeks under another policy. 

The case was tried to the judge and a jury. At the close of plaintiff’s proof, 
and again at the conclusion of all the evidence, defendant moved for a directed 
verdict, which motions were overruled by the court, to which defendant excepted. 
The jury returned a verdict of $325 principal and $9.75 interest in favor of the 
plaintiff. 

Motion for a new trial was overruled, but the insurance company failed to 
perfect its appeal, and now it has filed the record in this court and a petition for 
writs of error and supersedeas, which were granted. 

Defendant has assigned errors as follows: . 

(1) There is no evidence to sustain the verdict of the jury. 

(2) The court erroneously charged the jury as follows: 


“This provision in No. Six makes specific provisions as to when this shall be 
done, and under this, as I have already said, it provides that the benefits shall be 
paid for each day that the insured may be, by reason of illness confined to his bed, 
and each day he is, by reason of accidental injury, disabled from performing work 
of any nature, providing a certificate of a duly licensed and practicing physician 
showing he is disabled is furnished at the end of each week. So, before the plain- 
tiff can recover must establish and prove by the preponderance and weight of the 
proof that he is, by reason of illness, necessarily confined to his bed. Our courts 
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have spoken of what that means. Now, what does that mean? It means that 
before this man can recover in this case he must be necessarily confined to his bed. 
It does not mean that he can’t get up, or that he can’t go out of the house, but by 
reason of sickness, disease or accident he is in the same position or condition that 
he would be in as if he were chained or confined to his bed. A blind man is that 
way, meets the provisions of this. He may get up and walk over a ten acre field, 
he may go about and have other people lead him, but under the sense of this pro- 
vision he is confined to his bed because he can’t go out without the assistance of 
somebody else. This man, before he can recover, his condition must be such, 
substantially, that he is just as if he were blind, or that he is confined to his bed; 
that while he can be led about, or go about as a blind man can, he is afflicted with 
the same ailment as a blind man; he must be protected and looked after and cared 
for just as a blind man, and he is to all intents and purposes blind. If so, he is 
confined to his bed.” 

The facts necessary to be stated are: That William Spurlock is a negro man 
of the age of sixty-one years. Under date of July 1, 1918, the defendant insurance 
company issued to him a policy of insurance, providing, among other things, for a 
weekly indemnity of $5 for sickness. On December 6, 1920, the insurance company 
issued to him another policy of the same terms, but providing for an indemnity 
of $1.50 per week for sickness. Both policies are in force. The first policy, No. 
146288, contains the following provisions: 

“6. Weekly benefits for sickness will only be paid for each period of seven 
consecutive days that the Insured has been, by reason of illness, necessarily con- 
fined to bed and there visited professionally by a duly licensed and practicing physi- 
cian. Weekly benetits for accident will only be paid for each period of seven 
consecutive days that the Insured is, by reason of accidental injury, disabled from 
work of any nature; and there must be external evidence of such injury for the 
time paid. The number of weekly benefits payable under this Policy in any twelve 
consecutive, months is limited to fifty.” 

“Benefits will be paid for each day that: the Insured is by reason of illness 
necessarily confined to bed and for each day that the Insured is by reason of acci- 
dental injury, of which there is external evidence, disabled from performing work 
of any nature, provided a certificate of a duly licensed and practicing physician is 
furnished as required in the conditions of this policy contract. This agreement 
only changes Clause Six (6) of this policy contract, and in no other way affects 
its conditions or requirements.” 

The corresponding clause in policy No. 244983 is substantially the same. 

Some time in 1928 cataracts began to form or grow on both of Spurlock’s eyes. 
In June, 1930, they had reached the stage where he was totally blind. On June 3, 
1930, he had the cataract on his right eye removed by an eye specialist. He was 
confined to his bed for two weeks following the operation. Since the operation, 
he has been able to see to a limited extent out of his right eye, enough to go about 
with a stick, but can not see well enough to work. He says that he sees double, 
two of everything, and that the objects seem to be moving. He has to be accom- 
panied by somebody when he goes anywhere. However, he is not confined to his 
bed, and, in fact, he does not contend that he is confined to his bed. 

The insurance company paid him twelve weekly payments, but refused to pay 
more on the ground that he could see a little and was not totally blind. 

The appellee, Spurlock, filed in this court a motion to dismiss the writs of 
error and supersedeas because the bill of exceptions was not filed within the time 
allowed. This motion is not well made, for the reason that the supplemental rec- 
ord filed by agreement shows that the judgment was not entered until July 4, 1931, 
and the bill of exceptions was filed within the sixty days allowed. 


[1-3] Defendant, at the trial, undertook to prove that plaintiff was not totally 
disabled, but was able to do some work. The plaintiff testified that he was not 
confined to his bed except for two weeks after the operation on his right eye, but 
that he is unable to do any work and has to be accompanied by some one when 
he leaves his house. In this court the defendant insists that under the terms of 
the policy it is not liable because the plaintiff is not confined to his bed. 

From the evidence of the plaintiff and also that of the defendant it is clear 
that the plaintiff was not confined to his bed. The policy made this clause a 
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condition of liability. A provision of a policy worded almost exactly like the 
provision of this policy above quoted was passed upon in this court in the case of 
Wilkes v. National Life & Accident Insurance Co., 7 Tenn. App. 36, in which it 
was held that there was no liability unless the assured was so confined. 

In the cases of Bockman vy. Mut. Health B. & A. Ass’n, 7 Tenn. App. 622, 623; 
Stubblefield v. Mut. Ben. H. & A. Ass’n, 11 Tenn. App. 414, 415, it was held that 
the insured could not recover under policies containing somewhat similar clauses 
unless he was confined “within doors” in a substantial sense. 


The case of National Life & Accident Insurance Co. v. Bradley, 6 Tenn. Civ 
App.. (6 Higgins) 566, was correctly decided. We think that such provisions 
should have a liberal construction. The fact that one who is ill and disabled should 
not forfeit his right to recover on policy requiring confinement within doors or 
house simply because he went out a few times to consult his doctor. 6 Cooley’s 
Briefs on Insurance (2d Ed.) 5549 to 5554. There is a difference in the terms of 
the policies in the cases of Bockman vy. Mutual Health B. & A. Ass’n, supra, and 
Stubblefield v. Mutual Ben. H. & A. Ass’n, supra, and the case of National Life 
& Accident Insurance Co. v. Bradley, supra. In the former cases what was intended 
was clearly stated, as therein pointed out. 

In the policy in the case at bar it is provided that weekly benefits for sickness, 
where “the insured has heen, by reason of illness, necessarily confined to his bed 
and there visited professionally by a duly licensed and practicing physician,” shall 
be paid by the company. Under this provision, three things must concur to enable 
the insured to recover: (1) Illness, (2) confinement to the bed, and (3) there be 
visited professionally by a physician. By no stretch of the imagination can it be 
said that plaintiff was confined to his bed. To come within the policy, he must be 
confined to his bed the greater part of the time every day during his illness. 6 
Cooley’s Briefs on Insurance (2d Ed.) 5550. We think the policy means what it 
said, and its terms should not be so construed as to nullify the express terms of 
the agreement. 


[4] Plaintiff contends the defendant defended the action in the lower court 
on the ground that the plaintiff was not totally blind and was not totally disabled; 
that it has now taken the position in this court that he cannot recover because the 
policy provides that he must be confined to his bed in order to recover; therefore 
the defendant is undertaking to change its ground of defense, which it should not 
be permitted to do. We think there is nothing in this connection. Plaintiff admits 
that he was not confined to his bed or room. This being a case that originated 
before a justice of the peace, we must assume that all issues were properly joined 
ore tenus, and that the evidence was properly adduced. Sullivan vy. Tigert, 1 Tenn. 
App. 265. There is nothing in the policy about total disability. It insures against 
illness that necessarily confined the insured to his bed. 

The court’s charge that the plaintiff's condition of almost total blindness con- 
fined him to his bed in a substantial sense is therefore erroneous, and the assign- 
ments must be sustained. 


[5] It follows that the second assignment on the charge that being blind and 
disabled were equivalent to being confined to the bed must be sustained, but the 
part assigning error because the plaintiff failed to file weekly reports is not well 
made. The plaintiff's testimony shows that, after the insurance company informed 
him that they would pay no more benefits, he ceased to file weekly certificates of 
his physician certifying to his disability. The insurance company admits that it 
denied liability. The furnishing of further certificates was thereby waived. Insur- 
ance Co. v. Thornton, 97 Tenn. 1, 40 S. W. 136; National Life & Accident Ins. 
Co. y. Bradley, 6 Tenn. Civ. App. (6 Higgins) 566; Borden Mills, Inc., v. McGaha, 
161 Tenn. 376, 32 S. W.(2d) 1039. 


[6] The defendant below, at the conclusion of all the evidence, moved the 
court for peremptory instructions, which we think should have been given for the 
reasons hereinabove stated; but the defendant has not assigned this proposition 
as error, specifically. It filed only two assignments of errors, one, that there was 
no evidence to support the verdict, and the other that the court erred in charging 
the jury that being blind was in effect the same as being confined to the bed. We 
think these assignments are sufficient to raise in this court the proposition that the 
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court erred in not directing a verdict. See Woolworth Co. v. Connors, 142 Tenn. 
678, 688, 222 S. W. 1053. 

It results that the assignments of errors are sustained, the judgment reversed, 
and the action dismissed. The cost of the cause, including the cost of the appeal, 
is adjudged against William Spurlock. 

Faw, P. J., and De Witt, J., concur. 

WOLFE v. PHILIPPINE INV. CO., Inc. No. 24659. 
Supreme Court of Washington. Nov. 22, 1933. 
27 Pacific Reporter (2d) 132. 
3. INSURANCE. 


Arrangement, under which policy fee on accident policies was to be collected 
from employees and divided between persons other than insured, held not illegal 
as rebate of premium (Rem. Rev. St. § 7077). 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 
Department 1. 


Appeal from Superior Court, King County; John M. Ralston, Judge. 

Action by Jerome Wolfe against the Philippine Investment Company, Incor- 
porated. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Clarence R. Anderson and J. Kalina, both of Seattle, for appellant. 


Davis, Groff & Moran and D. J. K. Zimmerman, all of Seattle for respondent. 
Main, Justice. 


This action was based upon or oral contract, and its purpose was to recover 
tor services rendered by the plaintiff to the defendant. The answer was a general 
denial. The trial was to the court without a jury, and resulted in findings of 
fact from which it was concluded that the plaintiff was entitled to recover. 
Judgment was entered against the defendant in the sum of $675, from which 
it appeals. 

The facts are these: The appellant, the Philippine Investment Company, is 
a corporation organized under the laws of this state, with its principal place 
of business in the city of Seattle, and one Pedro D. Santos was the general 
manager thereof. The corporation, during the spring of 1931, desired to employ 
a large number of Filipinos to do “agricultural work” at or near Scappoose, Or. 
To carry out this purpose, the appellant, through its manager, made a contract 
with one Sanford Wolfe, and agreed to divide with him the net profits of 
the undertaking. It was the desire of Santos and Wolfe that the men employed 
should be covered by accident insurance. For this purpose, a contract was made 
with Jerome Wolfe to secure the applications of the men employed, for which 
service he was to get $675. When this contract was made, there were present 
Santos, Sanford Wolfe, and his brother, the respondent. After the contract was 
made, Jerome Wolfe, in pursuance thereof, took the applications for accideni 
insurance from approximately 325 of the men employed, and policies were 
thereupon written by the insurance company. Each policy provided for a premium 
ot $1.40 per month and a policy fee of $5. 

Before the writing of the insurance was entered upon and after the making 
of the oral contract, Santos obtained a license as an insurance agent; the respond- 
ent also having such a license and previously having been engaged in writing 
insurance. The respondent spent approximately six months taking the applica- 


tions, and subsequently, when he demanded his money, it was refused, with the 
result that the present action was brought. 


The respondent’s theory of the case was that he was to take the applications 
for the sum of $675; that the appellant was to collect from the laborers the premium 
of $1.40 per month and the policy fee in each case of $5; and that the policy 
fee, after it was collected, was to be divided between Santos and Sanford Wolfe. 
It is admitted by the appellant that the premium was so collected. By the making 
of the contract with the respondent and thus dividing the policy fees, theré 
would be a substantial benefit to Santos and Sanford Wolfe out of the policy 
fees collected. 


The theory of the appellant was that, due to other considerations which 
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were extended to the respondent he was to take the applications for the accident 
insurance and was to waive the policy fee. 

[1] The first question is whether the contract, as claimed by the respondent, 
was in fact made. He and his brother unequivocally testified to the making of 
the contract with the appellant, through its manager, and support is given to 
their testimony by a number of circumstances, one in particular that Santos took 
out an insurance agent’s license. The only witness called by the appellant was 
Santos, and his testimony is not convincing and in some particulars is incon- 
sistent. The trial court expressly found that the contract upon which the action 
was based, and which was supported by the testimony of the respondent and his 
brother, was in fact made, and refused to find that there had been any waiver 
or rebate to any one of the insured of the policy fee. After reading and cou- 
sidering the testimony, we are of the opinion that the trial court correctly found 
the facts. 

[2] The appellant further contends that the contract was illegal, in that there 
was a waiver or rebate of the policy fee, and that this is shown by the evidence 
offered by the respondent. The appellant only having pleaded in response to 
the complaint a general denial, the question of whether there was a waiver 
or rebate must be determined from the evidence offered by the respondent. Not 
having affirmatively pleaded the illegality of the contract upon which the action 
was based, the appellant was not entitled to introduce any evidence upon the 
matter. Maitland v. Zanga, 14 Wash. 92, 44 P. 117; Vittucci Co. v. 
Pacific Ry. Co., 102 Wash. 686, 174 P. 981. 

[3] From the evidence offered by the respondent, it cannot be found 


Canadian 


or 


inferred that there was any waiver or rebate that went to any one of the policy 
holders. The evidence clearly shows that the arrangement was that the appellant 
was to collect from the men employed, or hold out of their wages, the premium 
and also the policy fee, and that the latter was to be divided between Santos 
and Sanford Wolfe. 

Rem. Rev. Stat. § 7077, which prohibits a licensed insurance agent from 
making any rebate of the premium to the insured, is not applicable to the facts 


in this case. The purpose of that statute was to establish uniform insurance 
rates throughout the state and to maintain a standard of such rates. Calvin 
Phillips & Co. v. Fishback, 84 Wash. 124, 146 P. 181. 

The case of Moser v. Pantages, 96 Wash. 65, 164 P. 768, in which it was 
held that a contract providing for a rebate or remission to the insured was void, 
has no application here, because, as already seen, there was no such rebate or remis- 
sion contemplated in the contract now before us, and, in fact, none was made. 

The judgment will be affirmed. 

Beals, C. J., and Mitchell, Steinert, and Millard, JJ., concur. 
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AUTOMOBILE 


UNIVERSAL AUTOMOBILE INS. CO. v. BENOIT. No. 6886. 
Circuit Court of Appeals, Ninth Circuit. 
Sept. 16, 1933. 
67 Federal Reporter (2d) 52. 
INSURANCE. 

Automobile liability insurance policy, extending coverage to persons “legally 

operating the automobile,” held to include unlicensed driver. ‘ 
Policy sued on excluded minors, illicit or prohibited trade, rental, hire, 

or livery, races or speed contests, and towing or propelling trailers or 

other vehicles, without expressly excepting nonlicensed drivers. Term 

“legally operating the automobile” has been defined as operating automo- 

bile by right or by lawful authority, rather than operating it in accordance 

with law. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Appeal from the District Court of the United States for the District of Ari- 
zona; F. C. Jacobs, Judge. 

Action by Grace Benoit against the Universal Automobile Insurance Company, 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. H. Young and Moore & Shimmel, all of Pheenix, Ariz., for appellant. 

James E. Nelson and Geo. T. Wilson, both of Phoenix, Ariz., for appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and Norcross, District Judge. 

Norcross, District Judge. 

This case was submitted to the lower court upon an agreed statement of facts 
which sets forth that the appellant company issued a policy of insurance to James 
P. Lutfy on an automobile owned by him; that said person gave his express con- 
sent to his brother William P. Lutfy to drive his car, and, while William was so 
operating the machine, he injured appellee; that at the time of the accident Wil- 
liam had neither a permanent nor temporary operator’s license as required by the 
laws of Arizona; that he was afflicted with “tunnel vision,” whereby the scope 
of his vision was narrowed and restricted to a limited. section, but this limited 
vision was unknown to James Lutfy; that suit in the state court against the 
brothers resulted in a directed verdict for the owner James and a verdict against 
William in the sum of $10,500: that execution was issued and returned wholly 
unsatisfied; that the insurance policy in suit contained an extended coverage clause, 
reading: “In addition to the Assured named in this policy such insurance as is 
granted under Item 6 and/or Item 7 shall be available, in the same manner and 
under the same conditions and to the same extent as it is available to the Assured 
named herein, to any person or persons, except chauffeurs and domestic servants, 
while riding or legally operating the automobile covered by this policy, and to any 
person, firm or corporation legally responsible for the operation thereof; but only 
while it is being used for the purposes specified in Statement 7 of the ‘Schedule 
of Statements’ and with the consent of the Assured named herein; or, if such 
Assured is an individual or an adult member of his household who is not a chauf- 
feur or domestic servant.” 


Upon such agreed statement, the lower court entered judgment for $5,000 in 
favor of appellee, the full amount of insurance provided in the policy for bodily 
injuries to one person in any one accident. The directed verdict in favor of the 
owner, James Lutfy, was based upon the decision of the Supreme Court of Ari- 
zona in a Case growing out of the same accident brought by Sadie M. Lockhart. 
Lutfy v. Lockhart, 37 Ariz. 488, 295 P. 975. 

The sole question presented by this agreed statement is whether William Lutfy, 
the driver of the automobile which was insured by appellant company, was “legally 
operating” that vehicle within the terms of the insurance policy. This court had 
occasion to pass upon the words “legally operating” in an extended coverage clause 
of an insurance policy. In Zurich General Accident & Liability Ins. Co. v. Thomp- 
son (C. C. A.) 49 F.(2d) 860, 861, in an opinion prepared by the late Judge Rud- 
kin, it is said: “The term ‘legally operating the automobile’ means operating it by 
tight or by lawful authority, rather than operating it in accordance with law.” 





Auto. | Universal Automobile Ins. Co. v. Benoit 735 


Appellant relies on the decision of this court in the Zurich, etc., Company Case, 
supra. In the brief appears this statement: “It is our contention that this Court 
has already accurately and completely defined the term ‘legally operating’; and 
our case is bottomed on its decision in Zurich General Accident & Liability Insur- 
ance Company, Limited v. Thompson (C. C. A.) 49 F.(2d) 860.” 

Appellant, however, seeks to distinguish the case at bar from the Zurich, etc., 
Company Case upon the facts. In the brief it is said: “The Zurich Company 
claimed its indemnity did not extend to the son-driver because he was intoxicated; 
Universal maintains its coverage does not embrace William P. Lutfy because he 
was operating without governmental authority, in violation of a penal statute.” 

It is clear from a reading of the opinion of this court in the Zurich Case that 
the court did not expressly consider the question whether an unlicensed operator 
was within the expression “legally operating the automobile.” It does not clearly 
appear from the opinion whether the driver who occasioned the injury in question 
in that case was or was not a licensed operator. The opinion cites in support of 
the rule announced, among other cases, the case of Kautz v. Zurich General Acci- 
dent & Liability Ins. Co. (Cal. App.) 293 P. 133, 134, and follows the citation 
with the statement: “The case last cited grew out of the same accident here in 
question and was covered by the same policy of insurance.” A reference to the 
opinion in the Kautz Case also fails to specifically disclose whether the operator 
of the automobile was or was not a licensed operator. It is stated in the opinion: 
“The evidence shows without dispute that Drais at the time of the accident was 
intoxicated, and defendant contends that the court consequently erred in its con- 
clusion that the driver was legally operating the automobile within the meaning 
of the policy. * * * ” 

If the driver of the car was not a licensed operator, that situation was not 
stressed. In the opinion, however, appears the following expression concerning 
the law governing under such state of facts: “In each of the following cases the 
policy was similar in form to the one in question, and the insurer denied liability 
on the ground that the driver, not having procured an operator’s license, was 
illegally operating the automobile. It was held that, notwithstanding such failure, 
the car was being legally operated within the meaning of the policy. Odden v. 
Union Indemnity Co., 156 Wash. 10, 286 P. 59 [72 A. L. R. 1363]; Fagiani v. Gen- 
eral Accident, etc., Corporation, Limited, 105 Cal. App. 274, 287 P. 377.” 


The portion of the opinion in the Kautz Case containing the quoted excerpt was 
adopted by the Supreme Court of California in the case upon appeal. 212 Cal. 
576, 300 P. 34. 

In the opinion of this court in the Zurich Case there is also cited with approval 
the case of Odden v. Union Indemnity Co., 156 Wash. 10, 286 P. 59, 72 A. L. R. 
1363. It is clear that, if this court had intended in the Zurich Case in the defini- 
tion of the term “legally operating the automobile” to have excluded therefrom 
unlicensed operators, it would not have cited with approval the Odden Case. 

Considering a case on appeal to this court wherein the actfon was to recover 
from the insurance company for injuries sustained in the same accident as that 
involved in the Odden Case, Trotter v. Union Indemnity Co., 35 F.(2d) 104, this 
court disposed of the case by holding that the facts did not establish that the 
owner of the car had given his consent to its use by the person operating the same 
at the time of the accident. If mere failure to possess an operator’s license as 
required by the laws of the state of Washington could have been regarded as 
determinative of the case, a statement of that fact would have been sufficient. It 
does not appear that the question was deemed of sufficient merit to be urged upon 
the court. 


In the opinion in the Zurich Case, following a number of citations, including 
that of the Odden Case, appears the following: “Furthermore, the policy contained 
an express provision that it should not cover in respect to any automobile while 
driven or manipulated by any person under the age fixed by law, or under 16 years 
of age in any event, or while driven or manipulated in any race or speed contest; 
and, if it were intended to except drunken drivers as well, the policy should have 
so stated, not leaving the question of liability to depend on some such ambiguous 
expression as legally operating the automobile.” 

In the case at bar the exclusion clause excludes, not only minors, but illicit 
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or prohibited trade, rental, hire, or livery, races or speed contests, towing or pro- 
pelling any trailer or vehicle except incidental assistance to a stranded automobile 
on the road. It may with equal force be said that, if it were intended to except 
nonlicensed drivers as well, the policy should have so expressly stated. 

Affirmed. 


KAIFER v. GEORGIA CASUALTY CO. No. 7087. 
Circuit Court of Appeals, Ninth Circuit. Oct. 23, 1933. 
67 Federal Reporter (2d) 309. 
1. INSURANCE. 

Provision that automobile liability policy did not cover injuries to employees 
of “assured” held not to exclude liability for injuries to employee of “named 
assured” because of fellow employee’s negligence, in view of provision that 
unqualified term “assured” should include “named assured” and others entitled to 
insurance; fellow employee being “additional assured.” 

The policy insured “assured” against loss because of liability for 
injuries to any person because of ownership, maintenance, or use of 
described automobiles; declared insurance available to any persons 
legally operating such automobiles with permission of “named assured”; de- 
fined unqualified term “assured,” wherever used in policy, as including 
‘named assured” and any other person entitled to insurance; and provided 
that policy did not cover injuries to employees of “assured” engaged in 
trade, business, profession, or occupation of “assured.” 

{[Ed. Note—For other definitions of “Additional Assured” and 
“Assured,” see Words & Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Ambiguity in automobile liability insurance policy must be resolved against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Court cannot supply needed words unintentionally omitted from automobile 
liability insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Provision in automobile liability policy for application of insurance first to 
protection of “named assured” and remainder, if any, to that of any additional 
assured, held no defense to action thereon by named assured’s employee, injured 
because of fellow employee’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from the District Court of the United States for the Southern 
District of California, Central Division: William P. James, Judge. 

Action at law by Fred Kaifer against the Georgia Casualty Company 
Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Lasher B. Gallagher, of Los Angeles, Cal., for appellant. 

George P. Kinkle, of Los Angeles, Cal., for appellee. 

Before Wilbur, Sawtelle, and Mack, Circuit Judges. 

Mack, Circuit Judge. 

This appeal is from a judgment for defendant in an action at law on an 
indemnity insurance policy issued by defendant. Jury was waived and the cause 
submitted to the court. The only evidence was the stipulation of facts. No 
motion was made by either party for a declaration of law or its equivalent. Tie 
court made no special findings, but found generally for the defendant on its 
conclusion of law that the exclusion clause of the policy was applicable under 
the facts as stipulated and absolved the defendant from liability. Disregarding, 
in view of the result reached by us, defendant’s exception to the striking out on 
plaintiff's motion of certain stipulated facts, the only question before us in the 
circumstances is whether or not the ultimate stipulated facts and the pleadings 
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necessitated a conclusion and judgment contrary to that reached by the court. 
The pertinent provisions of the policy which named Columbia Pictures Corpora- 
tion and/or officers as the assured are copied in the margin.’ 

{1] The pertinent stipulated facts are that appellant, who is in Columbia's 
employ as a camera man, while engaged in photographing for it in connection 
with a moving picture, was injured by Columbia’s truck negligently driven by 
one Sparks in the course of his employment as such driver by Columbia in con- 
nection with the picture. Plaintiff recovered a judgment against Sparks in the 
California state court for $10,000 and costs for damages on account of the 
injuries thereby caused to him. 

Clearly Sparks was an additional assured, as a person legally operating a 
truck, covered by the policy, with the permission of the named assured. The 
contested question is whether or not plaintiff was an employee of the assured 
engaged in any business or occupation of the assured within the third exclusion 
provision. 

Literally construed the word “assured” in this provision would mean the 
named assured and the additional assured Sparks. Concededly plaintiff was not 
an employee of Columbia and Sparks jointly or of Sparks alone, but was in 
the sole employment of Columbia. 

The first exclusion clause clearly indicates that defendant assumed no 
liability to indemnify either Columbia or any one else against loss arising out of 
an injury to any of its employees, which would be covered by a Workmen’s 
Compensation Law. The second exclusion clause absolves it from liability 
from injury to such an employee engaged in operating an automobile covered 
by the policy whether a Workmen’s Compensation Act was applicable or not. 
These two clauses, however, do not appear to throw any light on the proper 
interpretation of the third exclusion clause. 


Appellant properly contends that the word “assured” in this clause cannot 
be restricted to named assured, and that if it be held that he was engaged in the 
business or occupation of the named assured (Columbia), he certainly was not 
either an employee or engaged in the business of the additional assured (Sparks). 
We concur in this contention. 


(2, 3] If defendant had desired to exclude liability for any injury to any 
employee of Columbia caused by a fellow employee of Columbia, such exclusion 
would have been clearly expressed in the policy. Any ambiguity must be resolved 
against the insurer. In our judgment, however, there is no ambiguity in the 
clause; it does not cover the present situation. If there be an unintentional 
omission, we are powerless to supply the needed words. 

[4] The provision in the policy under which any insurance is to be applied 
first to the protection of Columbia as the named assured and only the remainder 
if any to the protection of Sparks as the additional assured furnishes no defense 
because the stipulated facts are silent as to any liability to Columbia for the 
injuries in question. Presumably any such liability of Columbia to its own 


* # 


the Company Does Hereby Agree, * " 

“To Insure the Assured against loss by reason of the liability imposed by law upon the 
Assured for damages on account of Bodiiy injuries, including death, at any time resulting there- 
from, to any person or persons, * * * Accidentally suffered * * * while this policy is in force 
by reason of the ownership, maintenance or use * * * of any automobile described in the Declar- 
anes; * ** 

“B. Additional Assureds. The Insurance * * * is so extended as to be available in the same 
manner and under the same provisions as it is available to the Named Assured to any person 
or persons while riding in or legally operating any of the automobiles described in the Declar- 
ations or to any person, firm or corporation legally responsible for the operation thereof, provided 
uch use or operation is with the permission of the Named Assured * * *. 

“The unqualified term ‘assured’ wherever used in this policy shall include in each instance 
the Named Assured and any other person, firm or corporation, entitled to Insurance under the 
provisions and conditions of this policy, but the qualified term ‘Named Assured’ shall apply 
only to the Assured named and described in Declaration No. 1. Any Insurance under this 
policy shall be applied first to the protection of the Named Assured and the remainder, if any, 
tu the protection of any other Assured. : 

“C. Exclusions. This policy does not cover (1) any obligation assumed by or imposed upon 
‘he Assured by any Workmen’s Compensation Agreement, plan or law, (2) injuries or death 
to any employee of the Assured while engaged in operating or caring for any automobile insured 
hereunder, (3) injuries or death to any employee of the Assured engaged in any trade, business, 
profession or occupation of the Assured.” 
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employee for injuries sustained by him in the course of his employment comes 
within the first exclusion provision. 
Judgment reversed, and cause remanded. 


HOME INS. CO. OF NEW YORK v. CAMPBELL MOTOR CO. 7 Div. 205. 
Supreme Court of Alabama. Oct. 12, 1933. 
Rehearing Denied Nov. 9, 1933. 
150 Southern Reporter 486. 
1. INSURANCE. ; ; 

Complaint on automobile fire policy alleging transfer or assignment of 
policy to plaintiff after loss occurred held not demurrable (Code 1923, § 5699). 

Averments of the complaint showed that plaintiff was the only party 
beneficially interested in the recovery, and being such was the only proper 
party plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 637.) 

2. INSURANCE. — 

Act of insurance company’s adjuster, with full knowledge of facts respect- 
ing policy, in having plaintiff hold salvage for insurer, would show adjuster 
recognized policy as binding and would create waiver or estoppel against insurer 
to thereafter assert policy contract was not in force. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

3. INSURANCE. ; . 

Forfeitures provided for in insurance policy may be waived by agent in 
effort to adjust loss if clothed with authority or apparent authority and with 
full knowledge of fact of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

4. INSURANCE. 

Loss not within coverage of fire policy contracts cannot be brought within 
coverage by invoking principle of waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

5. INSURANCE. 

As respects waiver, assured’s execution of mortgage on insured automobile, 
still in force at time of destruction of car, held not to remove property from 
coverage of policy prohibiting mortgage not set forth therein. 

Such mortgage, however, would give rise to forfeiture of contract 
which would defeat recovery thereon unless thereafter it was waived by 
some act of insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

6. INSURANCE. , 

In action on automobile fire policy in which plaintiff claimed waiver oi 
forfeiture by adjuster’s action in having him hold salvage, evidence failing to 
show plaintiff was principal party interested under policy at time of adjustment, 
or that adjuster had knowledge of fact of forfeiture, warranted affirmative 
charge for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Talladega County; R. B. Carr, Judge. 

Action on a policy of automobile fire insurance by the Campbell Motor 
Company. against the Home Insurance Company of New York. From a judg- 
ment for plaintiff, defendant appeals. 

Transferred from Court of Appeals. 

Reversed and remanded. 

Replications 4 and 5 are as follows: 


“4. For further replication to defendant’s said pleas 2 and 3, separately and 
severally, this plaintiff says that the defendant is estopped to insist upon the 
matters and things set out in said plea for that it did send its duly authorized 
agent and adjuster, one H. O. Amos, to Talladega after said loss, who did 
then and there investigate the same while acting in the line and scope of his 
authority as said adjuster and did acquire full knowledge of all the matters and 
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things set out in its said plea, and after acquiring said knowledge and while in 
Talladega on said occasion investigating said loss during the months of October 
and November 1931, said H. O. Amos did put the plaintiff to expense and trouble 
in refraining from selling said salvage and in storing the same at a time when 
plaintiff was endorser of first mortgage, owner of second mortgage said mort- 
gages referred to in said plea and the real party at interest under said policy to 
the knowledge of said Amos, thereby invoking said clause in said policy whereby 
assured must hold salvage at expense of insurance company and said Amos as 
said adjuster acting in line and scope of his authority did then and there waive 
forfeiture provisions of said policy by after gaining full knowledge of said 
facts treat said policy as binding and in full force, whereby the defendant is 
estopped from setting up its right to insist upon said forfeiture clause of said 
policy as aforesaid. 

“5. For further replication to defendant’s said pleas 2 and 3, separately and 
severally, this plaintiff says that after the loss of said automobile it did notify on, 
to-wit, October 8th, 1931 the Motor City Agency, of Atlanta, Georgia, the General 
Agents of the defendant, that said truck insured under said contract had been 
damaged by fire, which occurred in the night of, to-wit, October 7th, 1931, and 
that said car was owned by said H. A. Nelson and thereafter said assured, said 
H. A. Nelson, did also notify said defendant of said fire loss, and thereafter 
on, to-wit, the 12th day of October, 1931, said defendant did send its duly author- 
ized adjuster, one H. O. Amos, to investigate said fire loss, said H. O. Amos 
being fully clothed with power and authority to make an examination and inves- 
tigation and adjustment of said loss, and that the said H. O. Amos did come to 
Talladega as aforesaid, and did then and there confer with the said H. A. Nel- 
son, and with the said plaintiff, and did acquire full knowledge of all the matters 
and things set up in said plea, having examined the records of the probate office 
at Talladega, Alabama and examining all records liens on said car which are 
referred to in said plea, and with full knowledge of said matters and things set 
out in said plea did accept and retain the proof of loss made out by the said H. 
A. Nelson pertaining to said loss and did after the acquiring of knowledge of ail 
said matters and at a time plaintiff was real party at interest under said policy 
put the plaintiff to expense and trouble in and about holding the salvage pertaining 
to said loss for this said insurance company as provided in said policy thereby 
treating said policy as binding and in force after knowledge of said facts set out 
in said plea and did then and there and at a time when there was no nonwaiver 
agreement between said parties interested in said contract induce the plaintiff to 
its expense and trouble to refrain from disposing of said salvage and holding the 
same and did thereby treat said policy as in force and binding to the detriment 
of plaintiff; whereby the said defendant did then and there waive the said pro- 
visions of said policy set up as a defense to this suit.” 

Lange, Simpson & Brantley, of Birmingham, for appellant. 

Knox, Dixon, Sims & Dixon, of Talladega, for appellee. 

KNIGHT, Justice. ‘ 

Suit by Campbell Motor Company against the Home Insurance Company of 
New York, upon an insurance policy issued by H. A. Nelson and the Universal 
Credit Company. It appears that Nelson was the purchaser of a certain described 
truck, under a conditional sale contract executed to the seller, the Campbell Motor 
Company, and that the said Universal Credit Company was the assignee or trans- 
feree of this contract. The contract of insurance, among other things, covered loss 
by fire. : 

The complaint is in Code form for suit on a policy of fire insurance, with the 
added averments : 

“And the plaintiff alleges that it is the sole party in interest under said policy, 
having purchased the mortgage of the Universal Credit Company mentioned in 
said policy, and having also acquired and had assigned to it all the right, title 
and interest of said H. A. Nelson, or Howard A. Nelson, the assured under said 
policy; and plaintiff alleges the said Universal Credit Company and said H. A. 
Nelson, since said fire loss have, for a valuable consideration, assigned to it all 
their right, title and interest in and to said automobile and in and to said policy 
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of insurance sued on; and plaintiff is the sole party in interest under said policy 
at the time of the bringing of this suit.” 

We have indicated above that the complaint, consisting of but a single count, 
is in Code form, but this statement must be taken in connection with the further 
statement that there is in the body of the complaint what we shall treat as a mere 
clerical misprision, in that the complaint, in averring the destruction of the auto- 
mobile, uses the word “described” by fire, instead of the word “destroyed” by fire. 
However, no point was made in the court below over the question, and we think 
the complaint in this regard self-correcting. 

The defendant demurred to the complaint, but the lower court overruled the 
demurrer, and amended demurrer thereto, and this action of the court is made the 
predicate for appellant’s first three assignments of error. 

{1] The demurrer takes the point that the averment that the plaintiff is the 
sole party interest is a conclusion of the pleader and not supported by the other 
allegations; and, further, that the averment of an assignment by the assured and 
the Universal Credit Company of all right, title, and interest in the insured prop- 
erty and in the policy is not a sufficient averment of a transfer to the plaintiff of 
a right to sue for the particular loss already accrued at the time of the transfer, 
and that, therefore, the plaintiff has not sufficiently averred a right to sue on the 
cause of action set out in the complaint. However, there is, as recognized by appel- 
lant’s counsel, the further averment “that the plaintiff is the sole party in interest 
under said policy at the time of the bringing of this suit.” 

The transfer or assignment of the policy was made after the loss had accrued, 
and we are fully convinced that the averments of the complaint show that the 
plaintiff was the only party beneficially interested in the recovery, and, being such, 
was the only proper party plaintiff, and that the trial court committed no error 
in overruling the defendant’s several demurrers, challenging the plaintiff’s right tc 
maintain the suit. Code, § 5699; Home Ins. Co. of New York v. Scharnagel (Ala. 
Sup.) 148 So. 596, 599; Missouri State Life Ins. Co. v. Robertson Banking Co., 
223 Ala. 13, 134 So. 25; Sov. Camp, W. O. W. v. Gunn, 224 Ala. 444, 140 So. 410; 
Perry v. Merchants’ Ins. Co., 25 Ala. 355; G. Ober & Sons Co. vy. Phillips-Burtoff 
Mfg Co., 145 Ala. 625, 40 So. 278; So. States Fire Ins. Co. v. Kronenberg, 199 
Ala. 164, 74 So. 63; Union Ins. Society of Canton v. Sudduth, 212 Ala. 649, 103 
So. 845; Norwich Union Fire Ins. Co. v. Prude, 145 Ala. 297, 40 So. 322, 8 Ann. 
Cas. 121; National Fire Ins. Co. of Hartford v. Kinney, 224 Ala. 586, 141 So. 350. 

With its demurrers overruled, the defendant filed a plea of the general issue 
and three special pleas. We are not here concerned with plea 4, as it was with- 
drawn before the trial was concluded. 

[2, 3] Special plea 2 was based upon a provision of the policy, which was in 
words as follows: “Unless otherwise provided by agreement in writing added 
hereto, and except as to any lien, mortgage, or other encumbrance specifically set 
forth and described in paragraph B of this policy, this company shall not be liable 
for loss or damage to any property insured hereunder, while subject to any lien, 
mortgage, or other encumbrance.” The plea averred that at the time of the 
destruction of the property, it was covered or encumbered by a mortgage given to 
the plaintiff, which was unsatisfied, and which was not set forth and described in 
paragraph B of the policy. 


Defendant’s special plea 3 set up, as a defense to the suit, a provision of the 
policy which provided that if the interest of the assured in the subject of the 
insurance be or become other than unconditional or sole lawful ownership, etc., 
the entire policy shall be void. It was then averred in the plea that the assured 
had executed a mortgage on the property, which was then in force, to the plain- 


tiff, and that this mortgage was not specifically set forth or described in para- 
graph B. 


The trial court held these pleas to be good on demurrer, and the plaintiff then 
filed a number of replications thereto. All replications went out of the case before 
the trial was entered upon, except the general replications, and replications 3, 4, 
and 5. These replications were filed to each of the special pleas 2 and 5, separately 
and severally. 

Replication 3 undertook to set up facts constituting a waiver of the matters 
charged and averred in pleas 2 and 3. It is alleged in this replication that on 
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October 12, 1931, after the loss, defendant’s adjuster, H. O. Amos, proceeded to 
investigate and adjust the loss, and that the said adjuster, after ascertaining all 
the facts pertaining to the matters and things set up in said plea as a defense, 
did thereafter “with full knowledge of said facts, and while acting in the line 
and scope of his employment as defendant’s adjuster, put the plaintiff, at a time 
when the plaintiff was the seller of the car and the endorser on the first mortgage 
and owner of the second mortgage referred to in the said plea, and was the real 
party at interest under said policy, to the knowledge of said Amos, to the expense 
and trouble of holding the salvage for the defendant on said automobile and 
refraining from selling said salvage, and the said H. O. Amos with full knowledge 
of the plaintiff's interest in said automobile and with full knowledge of all said 
facts set out in said plea as aforesaid did induce the plaintiff to go to the expense 
aud trouble aforesaid, whereby the defendant did waive its right to set up a for- 
feiture of said policy under any and by virtue of the provisions Of said policy 
which are made the subject of defendant’s plea.” Replications 4 and 5 appear in 
the report of the case. 

The defendant filed demurrers to replications 3, 4, and 5 as answers to each 
of defendant’s pleas, separately and severally. The court overruled the demurrer, 
aud the propriety of the court’s ruling in this regard constitutes the appellant’s 
assignments of error numbered 4, 5, 6, 7, 8, and 9. 

It is earnestly insisted by appellant that plaintiff’s replication as answer to 
plea 2 is insufficient for a number of reasons pointed out and stressed in its brief. 
It is not insisted, however, that the adjuster, under the averments of the plea, 
was without authority to make the waiver, but that the replications do not show 
that the plaintiff had such an interest in the policy at the time the alleged waiver 
was made, as that putting it, the plaintiff, to the expense and trouble of keeping 
the property, would operate as a waiver or estoppel in its favor against the 
defense asserted in said plea; and that there could be no effectual estoppel in the 
matter of the defense set up in said plea 2 for the reason that the loss, under the 


averments of this plea, was not, at the time, within the coverage of the policy, by 
reason of said mortgage. 


We are clear to the conclusion that the averments of the replication sufficiently 
show that the said Amos was sent to Talladega with authority from the defendant 
to adjust the loss: that with full knowledge of all the facts set up in the plea, 
and which are relied upon by defendant as a defense to the suit, and with full 
knowledge, as averred in the replications, that plaintiff was the real party at inter- 
est under said policy, the said Amos, as such adjuster, did recognize and treat the 
insurance contract as a binding obligation on the part of his principal by having 
the plaintiff to go to the trouble and expense of holding the “salvage on the auto- 
mobile” for the defendant, and in causing the plaintiff to refrain from selling the 
said salvage. These acts, on the part of defendant’s duly authorized agent, under 
the averments of the replications, are consistent only with the idea that the 
adjuster had recognized and treated the policy contract as a binding and legal 
obligation upon the part of his principal, and thereby a waiver or estoppel was 
created against the defendant, to thereafter assert that the policy contract was not 
in force. It is well recognized, of course, that forfeitures provided in a policy of 
insurance may be waived by an agent in an effort to adjust the loss, if clothed 
with the authority, or apparent authority, and with full knowledge of the fact of 
the forfeiture. Home Ins. Co. of New York v. Scharnagel, supra: Ins. Co. of 
North America y. Williams, 200 Ala. 681, 77 So. 159; Nat. Life Ins. Co. v. Reedy, 
217 Ala. 114, 117 So. 8. 


We are of the opinion, and so hold, that the relation of the plaintiff to the 
insurance contract, and his averred interest therein, are sufficiently shown by the 
replications. The replications show that the plaintiff had a direct and immediate 
financial interest in the policy contract, which was fully known at the time to said 
adjuster. 

[4, 5] But it is insisted by appellant that the provision of the policy set up in 
plea 2 is not merely a provision for forfeiture of a benefit contracted for; that it 
is not a warranty that the automobile is not encumbered by a lien or incumbrance; 
and that it is not a promissory warranty that the insured will not encumber the 
property. On the contrary, appellant takes the point that the provision invoked 
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is that the insurer will not be liable for any loss occurring while the automobile 
is subject to an undisclosed lien. In other words, during the existence of the lien, 
which was not provided for in the contract, but actually provided against, any 
loss occurring will not be within the coverage of the policy. Therefore, that there 
can be no waiver or estoppel concerning a loss not within the coverage of the 
policy contract. To state the matter a little differently, the coverage of the policy 
cannot be extended or enlarged by waiver or estoppel. . 

We readily agree with counsel for appellant that if the loss was not within 
the coverage of the policy contract, it cannot be brought within that coverage by 
invoking the principle of waiver or estoppel. Waiver or estoppel can only have a 
field of operation when the subject-matter is within the terms of the contract. No 
one, we assume, would argue that a policy of insurance, which protected one 
against loss by fire, could be extended or broadened, by the application of the 
principle of waiver or estoppel, to cover loss by cyclone. The effect, in sucii a 
case, would be to create a new contract, without a new consideration. Great Am 
Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658; 5 Cooley’s Briefs on Ins., page 3953: 
Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242. However, we 
cannot agree with counsel for appellant that the execution of the mortgage hy 
the assured to the plaintiff, and which was still in force at the time of the destruc- 
tion of the automobile by fire, served to remove the property, and its loss, from 
the coverage of the policy contract. Such mortgage would give rise to a forfeiture 
of the contract, which would defeat a recovery unless thereafter it was waived 
by some act of the insurer. 


This question seems to have been decided adversely to appellant’s contention 
in our recent case of Home Ins. Co. of New York v. Scharnagel, supra, wherein 
it is said: “Whatever the rule may be in other jurisdictions, it is established with 
us that a suicide exception contained in a life policy may be waived after investi 
gation and with knowledge by an agent with authority; or estoppel founded 
thereon; or an exemption of military or naval service contained in a life policy 
can be likewise waived by the assertion of another ground of defense with fu!! 
knowledge of the facts. It must follow that, under a theft policy, an insurer with 
full knowledge waives the provision or exception of loss by actual theft, where 
possession is given by the owner, by resting nonliability on other asserted grounds 
of defense, as that, for example, which is set up in replications 5 and 6—by a 
denial of liability on the ground that the policy was void because of the facts 
averred as to representations of cash purchase price. Liverpool & London & 
Globe Ins. Co., Ltd., of England v. McCree, 213 Ala. 534, 536, 105 So. 901; National 
Life & Accident Ins. Co. v. Singleton, 193 Ala. 84, 69 So. 80. * * * Thus 1s 
waived any defense defendant may have had under the contract, such ‘as the 
existence of a mortgage or other lien, or the voluntary surrender of the possessicu 
to Carter. National Fire Ins. Co. of Hartford v. Tennessee Land Co., 224 Ala. 113, 
139 So. 227; Ray v. Fidelity-Phoenix Fire Ins. Co., 187 Ala. 91, 65 So. 536; 
Indemnity Company of America v. Pugh, 222 Ala. 251, 132 So. 165; Georgia Home 
Ins. Co. v. Allen, 128 Ala. 451, 459, 30 So. 537, and earlier authorities.” It would 
thus appear that this court in the above cited and quoted from case recognizes 
that the loss was within the coverage of the policy, but that the breach of the 
policy provision would afford ground for forfeiture, which might be waived. 

We are at the conclusion that replications 3, 4, and 5, as answers to each 
of defendant’s pleas 2 and 3, were not subject to the demurrers filed thereto, and 
the court overruled same without error. 


[6] Upon conclusion of the ‘evidence, the defendant, among other written 
charges, requested the court to charge the jury that, under the evidence, the} 
could not return a verdict in favor of the plaintiff, and a further instruction, to 
wit: “The court charges the jury that if you believe the evidence you cannot 
return a verdict for the plaintiff,’ with the following note: “The above charge 
is requested on general grounds and also on the further ground that there is a 
variance between the pleading and the proof, in that each of the plaintiff’s special 
replications alleges that the plaintiff was put to the alleged trouble and expense 
at a time when plaintiff was the owner or principal party interested under said 
insurance policy, whereas the proof shows, if anything, that it was not such a 
party at the time it was put to the alleged trouble and expense.” 
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The evidence tends to show, and, if believed, did show, that the truck ir 
question was sold by the plaintiff to H. A. Nelson under a conditional sales con- 
tract, by which the title to the truck was retained until the same should be paid 
for in full; this contract of sale was executed on the 9th of May, 1931, and the 
contract was thereupon transferred and assigned by plaintiff to the Universal 
Credit Company. On the same day, the said Nelson executed to the Campbell 
Motor Company a note and mortgage on the same truck to secure the sum of 
$205.31 due and payable on or before November 9, 1931. This note was then 
indorsed by one J. O. Connor, at the request of Nelson, and thereupon the same 
was discounted by the Campbell Motor Company at the Talladega National Bank 
This mortgage and note were unpaid at the time the truck was destroyed by fire, 
and was a valid lien thereon. 

The plaintiff offered in evidence the insurance policy; the said H. A. Nelson 
and the Universal Credit Company were named therein as the insureds, with the 
added provision: “Loss, if any, to be adjusted with the purchaser, through (though) 
to be paid subject to all conditions of this policy, only to The Universal Credit 
Company for the account of all concerned.” 

The truck was partially destroyed by fire on or about October 9, 1931. On the 
12th day of same month, while the salvage was in the warehouse of Campbeil 
Motor Company, the adjuster of the defendant appeared, and, after an investiga- 
tion of the loss, arrived at a tentative agreement with the said H. A. Nelson as 
to the amount of the loss. A written statement was made on that day by said 
Nelson, which in the parts here material recited: 

“The undersigned hereby expressly agrees that the total loss and/or damage, 
occurring on or about the 9th day of October, 1931, and for which claim is made, 
as set forth in the undersigned’s signed statement of loss, dated October 12th, 
1931, to automobile covered by policy No. 37135-35 is actual value $547.00. 

“The sole purpose of this instrument is to fix and evidence the total amount 
for which claim is made. This instrument is, and is intended to be, binding as to 
total amount of loss and/or damage said to have been incurred. 

“This instrument is not an acceptance of liability, does not commit the com- 
pany to payment of said claim, and does not in any sense waive any of the con- 
ditions or provisions of the policy of said company.” (Italics supplied.) 

Up to this time the plaintiff—appellee—had not appeared in the picture as an 
owner of the car, or of the policy. The evidence wholly fails to show that up to 
and including the time when the tentative agreement was made, that the adjuster 
knew anything about the mortgage to the Campbell Motor Company, on the con- 
trary it shows he knew nothing of the same; and he was in total ignorance of 
that fact when he offered to sell the damaged truck to Connor. 

It further appears from the evidence that as soon as the adjuster discovered 
the existence of the mortgage to the Campbell Motor Company, Amos at once 
telegraphed or telephoned the Campbell Motor Company, who held the truck in 
its warehouse, as follows: “Hold up disposition of salvage Nelson truck until 
further notice hitch in adjustment.” After that, the exact time is not disclosed, 
but long before the salvage was destroyed by the burning of the warehouse in 
which the truck was stored, the plaintiff was informed by Amos that the discovery 
of the existence of the mortgage of Nelson to the Campbell Motor Company, 
being the mortgage set up in defendant’s special pleas, was the occasion of the 
hitch in the adjustment, and Amos then told the plaintiff’s agent that whether the 
company would pay the claim, due to said mortgage, was questionable. Amos, in 
subsequent conversation, said in effect that it was questionable whether they would 
pay: the claim on account of the above-mentioned paper, but told plaintiff’s agent 
“he would do everything he could to try to get them to pay it.” 


Roy Evans, the manager of plaintiff company, and a witness for the plaintiff, 
and the only witness examined in the cause, testified, among other things, that 
“after Mr. Amos had been over on the 12th to make the adjustment with Mr. 
Nelson, he came back over at one time, J don’t know what his business was, I 
didn’t question him, and we talked about this matter at that time and discussed 
this hitch which he mentioned in his telegram, and he assured me that he would 
do everything in his power to get the company to pay this, and really saw no 
basic reason why they should not pay it.” Even if it could be said that this offe: 
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and expression of opinion had any value as evidence under any circumstances, it is 
certainly of no value in the instant case, as it does not appear that Amos was 
then acting in the line and scope of any employment of the defendant. 

The evidence shows that the salvage was destroyed by fire on or about 
November 1, 1931, and the assignment or transfer by Nelson was not made until 
January, 1932; it also shows that the Universal Credit Company never at any 
time reassigned the conditional contract of sale to the plaintiff. On the contrary, 
it shows that when the plaintiff, some time in December, 1931, paid to it the bai- 
ance due on the contract, it returned the contract to it. The testimony further 
shows that the second mortgage, at the time of the alleged adjustment, and for 
some time thereafter—the length of time is not disclosed by the evidence—was 
still held by the Talladega National Bank, as its property. 

The testimony sustains the allegation of the defendant’s special pleas, but 
wholly fails to establish the averments of plaintiff’s replications. The defendant 
was, therefore, due the general affirmative instruction, which was requested in 
writing, and refused to it. For this error, the judgment of the circuit court must 
be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas, J., concur in the opinion. 

Brown, J., concurs in the conclusion and so much of the opinion as holds 
that the affirmative charge should have been given the defendant. ° 


GLOBE & RUTGERS FIRE INS. CO. v. PRUITT et al. No. 4—3147. 
Supreme Court of Arkansas. 
Nov. 6, 1933. 
64 Southwestern Reporter (2d) 91. 
1. INSURANCE. : 5 

In action on fire policy, there was no presumption that outstanding title note, 
which had been marked paid before maturity, was not paid at time of fire destroy- 
ing insured automobile. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. INSURANCE. 

In action on automobile fire policy, evidence warrarited finding that payment 
of outstanding title note had been made before fire. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Violation of condition of fire policy which works forfeiture merely suspends 
insurance during violation. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

4. INSURANCE. 

Where outstanding title note had been paid before fire destroying insured auto- 
mobile, policy was not void at time of fire on ground insured’s interest was not 
unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

5. INSURANCE. 

Where sale of automobile by former insured avoided first fire policy, insurer 
under subsequent policy issued to new owner could not defeat recovery on ground 
there was additional outstanding insurance. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

Appeal from Circuit Court, Ouachita County, Second Division; W. A. Speer, 
Judge. 

Action by C. R. Pruitt and another against Globe & Rutgers Fire Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Gaughan, Sifford, Godwin & Gaughan, of Camden, for appellant. 

Saxon & Warren and H. G. Wade, all of Camden, for appellees. 

SMITH, Justice. 

This is a suit to recover the value of an automobile, destroyed by fire, the 
agreed value of which was $475. The case was on trial before a jury, when, at 
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the conclusion of the introduction of testimony, each side requested the court to 
direct a verdict in its favor, and no other instruction was asked. Thereupon the 
court directed the jury to return a verdict for the plaintiffs for $475. Thirteen 
days later the defendant requested the court to make special findings of fact, whicit 
the court declined to do. Judgment was rendered in accordance with the verdict 
previously directed, and this appeal has been prosecuted to reverse that judg- 
ment. 

The policy sued on provided that “if the interest of the assured in the subject 
of the insurance be or become other than unconditional and sole lawful owner- 
ship,” no recovery should be had thereon, and, further, that there should be no 
liability under the policy if, at the time damage by fire occurred, there should 
be other outstanding fire insurance. The answer alleged that there was addi- 
tional insurance, and that plaintiffs were not the sole and unconditional owners of 
the car at the time it was destroyed by fire. 

It appears from the testimony that Mixon Chevrolet Company sold the car 
in May, 1931, to Lambert and Miller, who executed a note for unpaid purchase 
money, in which the title to the car was reserved to secure the payment thereof. 
The Mixon Company transferred the sales contract and note to the General 
Motors Acceptance Corporation, and had nothing to do with the collection of the 
note. On June 26, 1931, Pruitt purchased the car from Miller and Lambert, who 
took, in payment of the unpaid purchase money, the note of the purchaser, payable 
to Motor Finance Association, which company carried a blanket policy of insur- 
ance with appellant, Globe & Rutgers Fire Insurance Company, covering cars, the 
purchase-money notes for which had been assigned to it. This policy is referred to 
as the master policy, and contemplated insurance on such cars as the Motor 
Finance Association might become interested in as the owner of purchase-money 
notes. As insurance on any particular car was desired, the Motor Finance Associa- 
tion gave certain data with reference to the kind of car, motor number, purchaser, 
cost to purchaser, terms of purchase, and requested insurance on the car to be 
included in the master policy; whereupon the appellant insurance company, 
through its local agent, would issue to the Motor Finance Association, and to the 
purchaser whose note it had acquired, a certificate showing that the car described 
was insured under the master policy. The insurance thus effected was payable, 
first, to the holders and indorsers of any unpaid purchase-money notes to the 
extent of their interest, and the remainder, if any, to the purchaser of the car. 
The certificate or policy here sued on was payable, first, to the Motor Finance 


Association, and, second, to Pruitt in the manner stated, and thé judgment ren- 
dered so provided. 


The General Motors Acceptance Corporation carried similar insurance upon 
cars in which it was interested through ownership of purchase-money notes, and 
it had such a policy with the General Exchange Insurance Company based upon 
the purchase-money notes given by Lambert and Miller to the Mixon Chevrolet 
Company for the car in question. 

The insistence is that this policy issued to the General Motors Company and 
the purchase-money note held by it voided the policy sued on. 

[1, 2] As tending to prove an outstanding title note owned by the General 
Motors Company, Mixon, of the Mixon Chevrolet Company, was called as a wit- 
ness, and testified that he sold the car to Lambert and Miller on May 15, 1931, 
and took a note for unpaid balance of purchase money. He took out no insur- 
ance, and knew nothing about insurance. He assigned the sales contract and 
note to the General Motors Company. He received notice from that company that 
the note had been paid, but the notice did not advise when payment had been made, 


and he did not know whether the note had been paid before December 1, 1931, the 
date of the fire. 


The local agent who issued the policy or certificate sued on testified that no 
representations were made as to other insurance on the car, and that the only 
information which he had as the company’s agent in issuing the policy was obtained 
from the application of the Motor Finance Association, and that he had no contact 
with Pruitt. Neither the Motor Finance Association nor Pruitt knew there was 
other insurance on the car, or another title claimant thereto. 

The agent of the General Exchange Insurar* Company testified that the car 
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was transferred by Lambert and Miller prior to December 12, 1931, and that under 
the terms of the policy which he had written for his company the transfer’ auto- 
matically voided the policy. A claim was filed under this policy by Miller, but 
was disallowed for the reason stated and the claim was abandoned by Miller. 

The note executed by Miller and Lambert would not have matured, according 
to its tenor, until in May, 1932, a date later than the date of the fire, and it is 
insisted that the date of payment not having been shown, the presumption arises 
that the note had not been paid at the date of the fire, and that there was, there- 
fore, another and a superior claim of title outstanding at the date of the fire. 
Mixon testified, however, that the note was returned to him before its maturity 
marked paid; and, in the absence of proof as to the date of payment, we think 
there is no presumption that the note had not been paid at the time of the fire. 

Miller and Lambert were Chevrolet dealers at Smackover, and they bought 
the car from the Mixon Chevrolet Company, dealers in Camden. It was a sale 
by one dealer to another, and was upon the assumption that an unencumbered title 
was being conveyed, and we think the court was warranted, in the absence of proof 
to the contrary, in finding that payment had been made before the fire. 

[3] If this is true, there was no other title claimant at the time of the fire. 
In the case of North River Ins. Co. of N. Y. v. Loyd, 180 Ark. 1030, 23 S. W.(2d) 
988, 989, we quoted and approved the following statement of the law from the 
case of Born v. Home Ins. Co., 110 Iowa, 379, 81 N. W. 676, which is annotated 
in 80 Am. St. Rep. 300: “The general rule to be deduced from the weight of 
authority is, that the violation of a condition in a policy of insurance which works 
a forfeiture thereof merely suspends the insurance during the violation, and that 
if such violation is discontinued during the life of the policy, and is nonexistent 
at the time of loss, the policy revives, the insurance is restored, and the insurer is 
liable, although he has never consented to a violation of the conditions in the 
policy, and such violation has been such that the insurer could, had he known of 
it at the time, have declared a forfeiture therefor. * * * ” See, also, Merchants’ 
Ins. Co. v. Barton, 182 Ark. 725, 32 S. W.(2d) 1069; Security Ins. Co. vy. Smith, 
183 Ark. 254, 35 S. W.(2d) 581. E 

[4] If, therefore, the purchase-money note executed to the Mixon Motor 
Company, and assigned by it to the General Motors Acceptance Corporation, had 
been paid prior to the fire—and we think the testimony supports that finding— 
there was no question about the title 

[5] There appears also to be no question but that the sale by Lambert and 
Miller prior to the date of the fire avoided the policy in which they were interested, 
as was testified by the agent who issued that policy; and while it appears that 
Miller did file a claim under the policy, it appears also that he abandoned his claim, 
so ‘that there is now a single claim of loss, and that against the appellant only. 

It must be remembered that neither Pruitt nor the Motor Finance Association, 
the beneficiaries in the certificate or policy sued on, was aware of an outstanding 
policy of insurance, or that there was an adverse claim of title, and neither made 
any representation as to those facts. It may, therefore, be well questioned whether 
their policy would be void on account of the earlier policy. Great Southern Fire 
Ins. Co. v. Burns & Billington, 118 Ark. 22, 175 S. W. 1161, L. R. A. 1916B, 1252, 
Ann. Cas. 1917B, 497. 

At Volume 3 Cyclopedia of Automobile Law (Blashfield), page 2529, it is said: 
“Thus, where insured in good faith purchased an automobile, repaired it, furnished 
new tires, procured insurance against fire and theft for a year, which on expira- 
tion was renewed, he was held warranted in believing that he had sole ownership 
within the requirements of the policy; the original owner from whom the machine 
had been stolen having been indemnified by an insurance company, and making 
no claim thereto, and no one else disputing his possession.” 


[6] Section 1309, Crawford & Moses’ Digest, reads as follows: “Upon trials 


of questions of fact by the court, it shall state in writing the conclusion of fact 
found separately from the conclusions of law.” 


If it be true that this section applies to the trial from which this appeal comes, 
in view of the fact that the court directed the verdict which the jury returned upon 
the request of all parties for a directed verdict, without requesting other instruc- 
tions—which we do not decide—it may be said that the request for special findings 
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of fact was not made in apt time. The statute contemplates that these findings 
shall be made upon the trial, or during it, and a request made thirteen days after 
the trial was not in apt time. 

Certain other questions are argued in the brief which we do not regard as of 
sufficient importance to discuss. 

Finding no error the judgment must be affirmed, and it is so ordered. 


AMERICAN AUTOMOBILE INS. ASS’N v. PEARSON. 
Supreme Court of Florida, Division A. 
Nov. 10, 1933. 
150 Southern Reporter 725. 
INSURANCE. 

In insured’s action on motortruck liability policy, evidence held to establish 
that insured’s driver was under influence of intoxicating liquor, requiring peremp- 
tory instruction for insurer. 

Policy provided that it did not cover loss or damage resulting or aris- 

ing while truck was operated or driven by any person under influence of 

intoxicating liquor. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Error to Circuit Court, Duval County; D. T. Gray, Judge. 

Action by the American Automobile Insurance Association against Leo Pear- 
son, trading and doing business under the name of the Try-Me Bottling Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed. 

Roswell King, of Jacksonville, E. W. & R. C. Davis, of Orlando, and Waller 
& Pepper, of Tallahassee, for plaintiff in error. 

Evan Evans, of Jacksonville, for defendant in error. 

Eis, Justice. 

Leo Pearson was engaged in business under the name of Try-Me Bottling 
Company. He owned and used in his business five auto trucks for the purpose of 
transporting the beverage which he sold in bottles. He had procured from the 
American Automobile Insurance Association a policy of accident insurance in the 
sum of $10,000 covering each of the five trucks against loss resulting from the ma- 
nipulation or use of the automobiles by reason of liability imposed by law upon 
the “subscriber” for damages resulting from injury accidentally inflicted upon any 
person not in the employment of the subscriber or related to him by blood or mar- 
riage. The damage was limited to $5,000 for personal injuries and $1,000 for prop- 
erty damage. 

The policy contained a clause providing that it did not cover loss or damage 
resulting or arising while the automobile truck was operated or driven by any per- 
son “under the influence of intoxicating liquor, or while said automobile is being 
used or engaged in the transporting of intoxicating liquor, or for any purpose in 
violation of any State or Federal law.” 

Mr. Pearson had a young man named Gandy in his employment as truck driver 
of one of the Reo trucks. On Sunday, the 3d day of November, 1929, Gandy was 
in the city of Brunswick, Ga., with the truck. About 11 o’clock in the morning 
Gandy drove the truck to a place called Crooked River to visit an eating place in 
that neighborhood owned and operated by a woman known as Mrs. Carter whom 
Gandy had known in Florida. Gandy ate his midday meal there, procured a half 
pint of corn whisky and a bottle of orange crush, drank it and started back toward 
Brunswick. Mrs. Carter’s place is about thirty-five miles south of Brunswick on 
the Brunswick-Jacksonville highway, U. S. Highway No. 17. 

After traveling about thirty-one miles northward on the highway, and when 
he was within four or four and a half miles southward of Brunswick, Gandy drove 
the truck he was driving into a Hudson sedan which was going southward on the 
highway. The collision occurred on the west side of the road, on the left side of 
the road from Gandy’s position, and on the right side from the sedan’s position, 
and clearly within the latter's area of the road according to the law of the road. 
The accident resulted in the serious injury of one person in the sedan and slight 
injury comparatively to another, while a third person passenger in the sedan was 
unhurt. The truck turned over and was destroyed by fire which broke out imme- 
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diately. Gandy was burned on the arm, and sustained a slight cut on the posterior 
part of his hody where a tin tobacco container was broken and a sharp corner of 
it was driven into his flesh producing a slight wound. 

The person in the automobile who sustained the serious injury, Mr. Herbert 
C. Bachus, sued Pearson and recovered judgment in the sum of $15,000. 

Leo Pearson, in January, 1931, brought an action in the circuit court for Duyal 
county against the American Automobile Insurance Company upon the insurance 
policy. The defendant pleaded that Gandy, the driver of the truck at the time of 
the accident, was under the influence of intoxicating liquor. There was a verdict 
for the plaintiff for $6,000 and interest from January 30, 1931, and $900 attorneys’ 
fees, making a total of $7,360. ; 

A motion for a new trial principally on the ground that the verdict was con- 
trary to the weight or preponderance of the evidence and excessive in amount was 
made. The motion was denied, and the insurance company took a writ of error. 

The only question presented, and the one to which the brief of plaintiff in er- 
ror is limited, is whether the affirmative defense interposed by the insurance com- 
pany was established by the evidence. The oral argument was directed to that 
proposition, and the attorneys for the respective parties spoke eloquently and 
learnedly upon the probative force of certain symptomatic conditions as indicative 
not necessarily of a state of inebriety, but of a mental or spiritual mellowness that 
weakens the sense of moral and legal obligation and superinduces a carelessness and 
indifference to the rights of others. 

A discussion of the evidence in the case would be of little benefit. Much evi- 
dence was given of a conflicting character as to the symptoms of inebriation dis- 
played by the young man Gandy some hour or so after the incident had occurred, 
which in ordinary cases would normally have a sobering influence upon even an 
intoxicated person. The truck had turned over and caught fire, the driver was 
wounded in the posterior part of his body by a slight cut, or, as one counsel put 
it, a deep and painful wound, his arm was burned, his employer's truck ruined by 
his carelessness, he was badly beaten by an indignant member of the automobile party, 
Gandy had escaped in fear from further indignant manifestations of that nature, 
he had fled to a store about three-quarters of a mile away, procured a bottle of soda 
water and drank that, was then arrested and taken in town to a physician and 
thence to a hospital about an hour or an hour and a half after the escapade on the 
highway. 

We were not enlightened by counsel as to whether such incidents in the in- 
discreet conduct of an inebriate have a sobering tendency upon the unfortunate one, 
neither does our experience or observation of such things shed much light on the 
question, but we have heard that fear sometimes produces a steadying or sobering 
effect upon some people induced by stimulants to improvident frolicsomeness. That 
evidence, however, we do not regard as of much probative value in defense of the 
young man’s sobriety in the face of his admissions and his own unclear, confused, 
and evidently inaccurate account of the events which occurred. 


The facts which stand out in this controversy are that the accident occurred 
about 3 o'clock in the afternoon on Sunday, the 3d day of November, 1929, about 
four and a half miles southward from Brunswick upon a public highway. The 
truck driven by Gandy, proceeding northward at a high rate of speed, crossed the 
highway, invaded the side of the road and area rightfully occupied by the automo- 
bile, crashed into it and injured two or more persons, and resulted in destroying 
the truck by fire. That Gandy had driven from Brunswick to Mrs. Carter’s place, 
eaten lunch, procured a half pint of whisky, drank that with a bottle of orange 
crush as a chaser, got into his automobile and started back to Brunswick, covering 
the distance from Mrs. Carter’s to the place of accident in a space of time impos- 
sible of determination. 


Gandy’s own statement that he traveled at an average rate of eighteen miles 
per hour and was traveling at the time of the accident at about thirty miles per 
hour is unreliable, because according to his own testimony he left Mrs. Carter’s 
about 3 p. m., at the hour when the accident occurred thirty-two miles up the road. 
If that statement can be believed, and the uncontradicted statement of others as to 
the time he arrived at the doctor’s office can be accepted, then he arrived at the 
doctor’s office before or at about the time the accident occurred. There is the fur- 





Auto. | Jones v. Cella et al. 749 


ther fact that he pleaded guilty and was fined about eighteen days afterwards in 
the civil court of Brunswick on a charge of drunkenness on the day of the acci- 
dent. 

Gandy’s account of the transaction in many particulars shows that his memory 
of the incidents of that unfortunate accident in which he played such a disastrous 
part is unclear, unreliable, and inaccurate to a high degree. 

Our conclusion is that the plea was abundantly proved, that there should have 
been an instruction for the defendant, and that the judgment should be reversed. 
So ordered. 

Davis, C. J., and Whitfield, Terrell, Brown, and Buford, JJ., concur. 


JONES v. CELLA et al. (two cases). 
Supreme Judicial Court of Massachusetts. Suffolk. Oct. 11, 1933. 
187 Northeastern Reporter 294. 
4, INSURANCE. 

Statute providing that registration of motor vehicle in defendant's name is evi- 
dence of responsibility for conduct of operator in action for injuries to person, 
property, or for death, does not apply to suit to reach liability of insurer after 
judgment (G. L. [Ter. Ed.] c. 214, § 3, cl. 10; c. 231, § 85A). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

Insurér’s liability after judgment could not be reached, where there was no 
proof that person driving automobile at time of accident was doing so with express 
r implied consent of assured (G. L,. [Ter. Ed.] c. 214, § 3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


\ppeal from Superior Court, Suffolk County; Sisk, Judge. 

Separate suits by Edith P. Jones and by Lillian J. Jones against James Cella 
and another, which were consolidated and heard in the superior court. From de- 
crees dismissing the bills, plaintiffs separately appeal, and appeals were consol- 
idated. 

Affirmed. 

E. P. Benjamin, of Boston, for appellants. 

R. H. Willard and A. S. Allen, both of Boston, Mass., for appellee. 

Pierce, Justice. 

These suits, identical in frame and purpose, are brought under G. L. (Ter. 
Ed.) c. 214, § 3, cl. 10, to reach and apply, in satisfaction of judgments obtained in 
the Municipal Court of the City of Boston for personal injuries, the obligation 
of the defendant New Amsterdam Casualty Company, under a motor vehicle li- 
ability policy issued to the defendant James Cella. At the time of the accident, 
referred to in the “Findings of Fact’ of the judge of the Superior Court, Cella was 
the owner of the automobile in question, he was insured by the defendant insurance 
company, and the automobile was being operated by the defendant Ronzano. At 
the trial of these two actions in the said Municipal Court there was a finding for 
each plaintiff against Ronzano and for the defendant Cella. These two bills of 
complaint seek to charge the insurance company with payment of the judgments 
returned against Ronzano, upon the ground that Ronzano was operating the auto- 
mobile in question with the consent of Cella. 

The suits were tried together in the Superior Court before a judge of that 
court who filed a statement entitled “Findings of Fact, Rulings and Order for De- 
cree.” The “Findings of Fact” disclosed that on June 10, 1931, Edith P. Jones, 
Lillian M. Jones, Maria A. Gray and Lucy Gray while riding in the automobile of 
the defendant Cella received certain bodily injuries which were caused by the neg- 
ligent operation of said automobile by the defendant Ronzano. As a result of the 
accident six actions of tort were brought in the Municipal Court of the City of 
Boston. They were tried together and were disposed of as follows: In the action 
numbered 261661 (Edith P. Jones v. James Cella and Caneo Ronzano), the judge 
found for the defendant Cella and against the defendant Ronzano; in the action 
numbered 261662 (Lillian M. Jones v. James Cella and Caneo Ronzano) the judge 
found for the defendant Cella and against the defendant Ronzano; and in the 
actions numbered 261832 (Maria A. Gray v. Cella) and 261834 (Maria A. Gray v. 
Ronzano), the judge found for the plaintiff. The remaining two actions were not 
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relicd upon as evidence at the trial in the Superior Court. At the trial in the Sy- 
perior Court no oral evidence was offered or introduced. Against the objection and 
exception of the insurance company the plaintiffs introduced the records of the 
Municipal Court of the City of Boston in the cases numbered, as above, “261661, 
261662, 261832, 261834.” “Subsequently” the judge limited “the introduction of the 
records in cases numbered 261662, Lillian M. Jones v. Cella et al., and 261661, Edith 
P. Jones v. Cella et al., to the writ, the pleadings, the general findings for each of 
the plaintiffs against the defendant Ronzano, and in each case a finding and judg- 
ment for the defendant Cella,” and excluded “the recors in the other two cases, 
viz., numbers 261832, Gray v. Cella and 261834, Gray v. Ronzano.” At the hearing 
“counsel for the company offered to reopen the hearing to permit counsel for the 
plaintiffs to submit evidence to prove as a fact that Ronzano was operating the car 
at the time of the accident with the consent, either express or implied, of Cella 
(the insured),” but “Counsel for the plaintiffs declined the offer.” 

In the pending suits numbered 40176 and 40177, counsel for the plaintiffs pre- 
sented five requests for rulings, similar in each case, which were refused as inap- 
plicable to the facts found. These requests are as follows: (1) “That the findings 
of the trial judge in the Municipal Court of the City of Boston inter alia that Cella 
has not sustained the burden of showing that he was not responsible for the driver 
(Ronzano) is res judicata’; (2) “that evidence is not admissible to vary such 
finding”; (3) “that in determining the question of res judicata the records of the 
former suits are open to the inspection of the court in the present suit”; (4) “that 
the opinion of the Appellate Division of the Municipal Court of the city of Boston 
re said cause, filed April 4, 1932, * * * became the law of the case and is res ju- 
dicata and the defendants are estopped by the judgment therein entered”; and (5) 
“that the present proceedings being between the same parties and their privies 
the doctrine of res judicata applies and the defendants are estopped by the 
judgment.” 

In the same cases counsel for the defendant New Amsterdam Casualty Com- 
pany presented, in each case, six requests for rulings, namely: (1) “G. L. c. 23], 
§ 85A, added by St. 1928, c. 317, § 1, has no application to this suit in equity. See 
Wilson v. Grace, 273 Mass. 146, 154, 173 N. E. 524, Karpowicz v. Manasas, 275 
Mass. 413, 421, 176 N. E. 497”; (2) “the burden is upon the plaintiff to prove by 
a fair preponderance of the evidence that at the time of the accident Cella’s auto- 
mobile was being operated either by Cella or by some other person with Cella’s 
consent”; (3) “upon all the evidence Cella himself was not operating his automo- 
bile at the time of the accident”; (4) “upon all the evidence Cella’s automobile 
at the time of the accident was being operated by Ronzano”; (5) upon all the evi- 
dence Cella’s automobile at the time of the accident was not being operated by him 
or by any other person with his consent”; and (6) “upon all the evidence this bill 
should be dismissed.” The trial judge gave the requests of the insurance company 
and ordered that hoth bills be dismissed. Thereafter final decrees were entered 
dismissing the bills. From the final decree in each case the plaintiff appealed to 
this court. For the purpose of this record the appeals have been consolidated. All 
the evidence material to all the questions raised by the appeals appears in the re- 
port of a stenographer duly appointed. 

{1, 2] The defendant draws the attention of this court to the fact that the 
record does not disclose that any exceptions were taken by either plaintiff at the 
hearing to the exclusion of the finding of the judge of the Municipal Court “that 
Cella has not sustained the burden of showing that he was not responsible for the 
driver,” and to the exclusion of everything except the writ, the pleadings, the gen- 
eral finding for each plaintiff against the defendant Ronzano, and the finding and 
judgment for the defendant Cella in each case. It is not necessary here to decide 
whether the failure of the plaintiffs formally to save their exceptions to the exclu- 
sion of the proffered evidence may be cured by an amendment to the record, for 
the reason that neither plaintiff contends in her brief that she intended to save 
such exception. If, however, it be assumed that the plaintiffs saved exceptions to 
the exclusion of the findings of the judge of the Municipal Court and of the opin- 
ion of the Appellate Division of that court, and these exceptions became subject to 
revision on appeal (G. L. [Ter. Ed.] c. 214, § 25), it is plain the ruling of the 
judge of the Superior Court excluding such evidence was right, for the reason that 
the judgments in the actions of Maria A. Gray against Cella and against Ronzano 
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. 
‘ 


were not admissible in evidence in the actions of Edith P. Jones and Lillian M. 
Jones against Cella and against Ronzano to establish any fact necessary to be 
proved by the plaintiffs in either of the last named actions. The inadmissibility of 
the judgments and of the facts upon which they were founded rest upon the rule 
that a judgment, except in proceedings in rem, is without force save as between 
the parties to it and their privies, even though such judgments involved precisely 
the same issues. ca Dominion Copper Mining & Smelting Co. v. Bigelow, 203 
Mass. 159, 89 N. 193, 40 L. R. A. (N. S.) 314; McCarthy v. Wood Lumber Co., 
219 Mass. 566, io” N. E. 439; Commercial Credit Corp. v. Commonwealth Mort- 
gage & Loan Co., Inc., 276 Mass. 335, 341, 177 N. E. 88; Star Brewing Co. v. 
Flynn, 261 Mass. 426, 158 N. E. 891. Here the parties were not the same and there 
was no evidence of any privity arising from any agency between the parties or 
either of them. 

[3] It is settled that the opinion of the Appellate Division of the Municipal 
Court of the City of Boston was no part of the record, and as evidence for any 
purpose was excluded rightly. Cohen vy. Berkowitz, 215 Mass. 68, 102 N. E. 124; 
Spear v. Hardon, 215 Mass. 89, 102 N. E. 126. This rule is not changed by G. L. 
(Ter. Ed.) c. 231, § 135, which provides that the clerk of the trial court in con- 
nection with the preparation of the record of a case for the full bench shall fur- 
nish it with “five typewritten copies of any opinion or statement of reasons for 
decision filed by the court below.” 

[4] The plaintiffs, in their brief, apparently rest their cases upon the premise 
that the suits in equity are governed by section 85A of G. L. (Ter. Ed.) ¢« 231, 
which was added to that chapter, after section 85, by St. 1928, c. 317, § 1, and con- 
tend that the rule of practice in actions at law therein established should be held 
to be applicable to G. L. (Ter. Ed.) c. 214, § 3, cl. 10, under which these proceed- 
ings are brought. We think St. 1928, c. 317, applies only to “actions to recover 
damages for injuries to the person or to property or for the death of a person, 
arising out of an accident or collision in which a motor vehicle was involved,” and 
is not applicable to suits under G. L. (Ter. Ed.) ¢ 214, § 3, cl. 10. See Liddell v. 
Standard Accident Ins. Co. (Mass.) 187 N. E. 39. 

[5] There being no evidence that Ronzano was operating the automobile at the 


time of the accident to the plaintiffs with the express or implied consent of Cella, 
it follows that the requested rulings of the defendant New Amsterdam Casualty 


Company were given rightly and that the final decrees dismissing the bills should 
be affirmed. 


Ordered accordingly. 


OSBORN y. NEW AMSTERDAM CASUALTY CO. No. 33. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 416. 
1. INSURANCE. 


Insurance contract is to be construed according to its specific terms. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Driver operating automobile with insured owner’s consent was “legally operat- 
ing” automobile within liability policy, notwithstanding driver was not licensed 
(Comp. St. Supp. § 99—%0e). 

The policy contained a clause extending protection to any person 
legally operating the automobile provided such operation was with per- 
mission of the named insured, and also with particularity and certainty set 
forth ten specific instances and conditions where the insured vehicle would 
not come within terms of the contract, and therefore the term “legally 
operating” meant against the condition specified and not against statutory 
requirement of driver’s license. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Statute of public policy such as that requiring automobile liability insurance, 
otherwise unattacked, cannot be varied or set aside because of inter partes agree- 
ments (Comp. St. Supp. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
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4. INSURANCE. 

Agreement that insurer would defend action against driver operating auto- 
mobile with insured owner’s consent in consideration of driver’s payment of judg- 
ment against her held not to relieve insurer from liability to injured party (Comp. 
St. Supp. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Syllabus by the Court. 

1. A contract of insurance, where possible, is to be construed according to its 
specific, expressed, and exclusive terms. 

2. A statute of public policy, otherwise unattacked, cannot be varied 
aside because of inter parte agreements. 

Appeal from Supreme Court, Essex County Circuit. 

Action by George H. Osborn, Sr., administrator of the estate of Caroline 
Oshorn, deceased, against the New Amsterdam Casualty Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Joseph C. Paul, of Newark, for appellant. 

George S. Hobart and Augustine J. Kelly, both of Newark, for respondent. 

CAMPBELL, Chancellor. 

The judgment appealed from is the result of a trial at circuit, without a jury, 


upon findings of fact and law by the circuit court judge based upon a stipulation 
of facts. 


sei 


The findings of fact and law so far as they are pertinent are these: That one 
Blackburne, the owner of a certain motorcar, gave permission and consent to onc 
Elsa Bessinger, but not as his agent or servant, to operate the same, and while 
so operating it, and without being licensed as a driver by the state of New Jersey 
the car while under her control came into collision with another car at Prospect 
and Mount Pleasant avenues in West Orange, Essex county, causing injuries to 
respondent’s intestate from which she subsequently died. Suit was brought by 
respondent in the Essex county circuit court against the owner, Blackburne, and 
the operator, Bessinger, and the latter not being served with process the cause 
proceeded against the owner only resulting in a verdict directed in his favor upon 
the ground that the operator was not his agent. 

Subsequently an action was brought against the operator of the car, Bessinger, 
in Connecticut, and judgment there obtained against her, which later by suit 
thereon in this state was converted into a judgment in the Supreme Court and 
execution thereon was returned unsatisfied because of the adjudication of bank- 
ruptcy in favor of the judgment debtor. Then the action resulting in the judg- 
ment under review was instituted against the appellant, an insurance company 
which had undertaken to insure the owner of the car, Blackburne, and as 1s 
alleged the operator, Bessinger, who in the meantime had become the wife of the 
assured. 

Under the stipulation of facts the trial court found that Bessinger was not 
a licensed driver of this state at the time of the happening, that notwithstanding 
that fact she was covered by the policy of insurance, and further that an agrce- 
ment entered into between her and the appellant insurance company on July 13, 
1929, that the latter would defend her in the actions against her in consideration 
of her paying any judgment entered against her did not relieve the appellant from 
liability under its insurance contract. 

From the judgment entered upon such findings the insurance company, defend- 
ant below, appeals and urges two grounds of reversal. 


The first is that there is no liability to answer to such judgment because under 
the terms of its contract the operator of the car, Bessinger, not being a licensed 
driver of this state, was not “legally operating” the car. 

But we think this is without legal merit. 


In support of this ground for reversal the appellant very properly urges that 
the respondent can have no right of recovery beyond that of the assured and thc 
terms of his contract of insurance, citing Suydam v. Public Indemnity Company 
(N. J. Supreme Court) 161 A. 499, 10 N. J. Misc. 868; Doolan v. U. S. Fid. & 
Guaranty Co., 85 N. H. 531, 161 A. 39; Adams v. Maryland Casualty Co., 162 
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Miss. 237, 139 So. 453; Rohlf v. Great American Mutual Indemnity Co., 27 Ohio 
App. 208, 161 N. E. 232. 

And in further support of its insistence the appellant cites Betts v. Massa- 
chusetts Bonding & Insurance Company, 90 N. J. Law, 632, 101 A. 257, Ann. Cas. 
1918E, 520, in this court. But that case we conclude, as did the trial court, has 
no applicability here. There by the specific terms of the policy was excluded 
liability arising through acts of one other than the assured “arising from the 
violation of any law or ordinance on the part of the assured,” and there the 
primary actor was not at the time, and under the terms of the contract of insur- 
ance, authorized under the law to act as a dentist or dental surgeon nor was he 
“acting under the assured’s instructions.” That, however, is not the situation now 
and here before us. 

[1, 2] In the first place, the contract of insurance will be searched, in vain, 
for any requirement that the assured, Blackburne, must be licensed as a driver, 
before he may have a recovery against the insurance company, appellant. It seems 
certain, therefore, for damages against him, through his negligence, licensed as a 
driver or not, he could have recovery against his insurance carrier, the appellant, 
as distinguished from the case of Betts v. Massachusetts Bonding & Ins. Co., 
supra. 

Turning now to the insurance contract, we find that under section 8 it is 
agreed: “To extend the insurance provided by this policy, subject to the limits 
expressed in statement 6 of the Schedule, so as to be available in the same man- 
ner and under the same conditions as it is available to the named assured, to any 
person or persons while riding in or legally operating any of the automobiles 
described in the Schedule * * * provided such use or operation is with the 
permission of the named assured * * *.” 

Under the title “Exclusions,” Condition A with particularity and certainty 
sets forth ten specific instances and conditions where the insured vehicle shail 
not come within the terms of the contract. 

The most careful and meticulous examination of these reservations will show 
that operation by an unlicensed driver is not included directly or indirectly. They 
are ten in number and go to great particularity and exclusion. 

The conclusion we have reached in that the language “legally operating” 
must be construed in accord with the expressed terms of the contract, and con- 
sequently “legally operating” must be construed to mean against the “Exclusions,” 
supra, and not against the statutory or other requirements asserted by the appel- 
lant. 

[3, 4] The second and remaining ground for reversal amounts to nothing 
more than this: That the operator of the vehicle having agreed, in consideration 
that the defendant defend her in actions brought against her, she would pay any 
judgment rendered against her, and judgment having been so rendered, and appel- 
lant having so defended her, therefore the latter is released from any and all 
obligation under its contract of insurance even to members of the public initially 
insured by force of the statute, P. L. 1924, chapter 153 (Comp. St. Supp. § 99— 
We). 

This is a statute declaratory of public policy, and, the right of the legislative 
department of our government not being challenged to so declare and determine, 
it appears to us that it cannot be successfully argued that parties to such a public 
contract may inter partes contract contrary and against such policy. 

The judgment under review is affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Het- 
field, Dear, Wells, and Dill—15. 


For reversal: None. 
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NEILSON v. AMERICAN MUT. LIABILITY INS. CO. OF BOSTON et al. 
PERRIERA et al. v. SAME. No. 11. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 436. 
1. INSURANCE. 

“Affirmative warranties” in insurance contract relate to matters existing at or 
before issuance of policy and have effect of condition precedent. 

[Ed. Note——For other definitions of “Affirmative Warranty,” see Words & 
Phrases. | 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

2. INSURANCE. 

“Promissory warranty” in insurance contract is one where insured stipulates 
that something shall be done or omitted after policy takes effect. 

(For other cases, see Insurance, Dec. Dig. § 304.) 

3. INSURANCE. 

\utomobile liability policies providing against liability if truck was used to 
carry “passengers” for hire /eld void, where .insured for consideration trans- 
sorted paving company’s laborers to and from place of work, and did not cover 
injuries inflicted on either passenger or nonpassenger 

Word “passenger” as used in automobile liability policies providing 
against liability in event truck was used for transporting passengers for 
consideration or for compensation was intended to mean one who is con- 
veyed for hire under a contract of carriage, which contract need not be be- 
tween the carrier and a third person for the passenger. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

4. INSURANCE. 

Injured party cannot recover on automobile liability policy unless insured 
could have done so had he paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Syllabus by the Court. 

1. The insured, at the time of the accident, was transporting passengers for 
hire, which was in violation of the insurance contract, which provided, in clear and 
unmistakable language, against liability in such event. 

2. Insurance contracts, as a rule, contain both affirmative and promissory war- 
ranties. The first class relates to matters existing at or before the issuance of the 
policy, and has the effect of a condition precedent; while a promissory warranty is 
one where the insured stipulates that something shall be done or omitted after the 
policy takes effect, and during its continuance, and has the effect of a condition 
subsequent. 

3. The provisions of the policies under consideration in the present case must 
be construed as promissory warranties on the part of the insured, and in the na- 
ture of conditions subsequent, a compliance with which is essential to the right of 
recovery under the contract. 

4. It is well settled that the injured party, in cases against the insurer, has no 
greater rights under the policy than the insured, he being bound by the terms of 
the contract, and cannot recover unless the insured could have done so, had he 
paid the judgment. 

Appeal from Supreme Court. 

Actions by Carl W. Neilson and by Antonio Perriera and another against the 
American Mutual Liability Insurance Company of Boston and another. From ad- 
verse judgments, plaintiffs appeal. 

Affirmed. 

Coult, Satz & Tomlinson, and Elias G. Willman, all of Newark, for appellants. 

Edward R. McGlynn, of Newark, and Edwards, Smith & Dawson, of Jersey 
City, for respondents. 

HETFIELD, Judge. 

This appeal involves two cases tried together in the Supreme Court, Essex 
circuit, resulting in judgments against the three plaintiff-appellants, on directed ver- 
dicts. The plaintiffs, on May 10, 1929, were injured by a certain autotruck owned 
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and operated by one James C. Stiles. They instituted suit, and each obtained a 
judgment against Stiles; Neilson in the sum of $5,000, Perriera for $2,000, and 
Pires $1,500. Executions were issued on these judgments, and returned unsatis- 
fied. The present respondent insurance companies had each issued to Stiles an au- 
tomobile liability insurance policy, and suit was brought against them, under the 
terms of the policies, which conformed to chapter 153, of the Laws of 1924 (Comp. 
St. Supp. § 99—90e). The undisputed proof in the trial showed that the vehicle 
involved in the accident was a Graham Bros. dump truck, and that the insured, 
Stiles, entered into an agreement with the Elizabeth Paving Company, whereby he 
was to be paid $1.90 per hour for the service of himself and truck, which consisted, 
in part, of transporting laborers engaged by the paving company in certain con- 
struction work, it being his duty to meet the workmen at 6:30 a. m. at the New- 
ark-Elizabeth line and take them to the work which was in Union township. He 
was also to carry them back from the job to the Newark line, in the evening, his 
duties not being completed until this was done. At the time of the accident, Stiles 
was transporting the laborers from the work to the city line, and had eight men in 
the truck with him, one of whom sat in the cab, and the others being seated upon 
boards placed across the body of the truck. Before the truck arrived at its destina- 
tion, it collided with an automobile operated by one Gustav Anderson, in which 
Neilson was a passenger; the other appellants, Perriera and Pires, being passen- 
gers in the truck. The policy issued by the Constitution Indemnity of Philadelphia 
provided that the company would not be liable if the vehicle was used for any pur- 
pose other than that specified in the declarations contained in the policy; and de- 
clarations 8 and 9 provided, in substance, that the truck would be used for pleasure, 
business, and commercial transportation of materials and merchandise, incidental 
to the insured’s business or occupation, and that the truck described as used for 
commercial purposes would not be rented to others or used to carry passengers for 
a consideration. The insured’s occupation was set forth in declaration 3, as road 
building and grading land. The policy issued by the American Mutual Liability 
Insurance Company of Boston provided that the policy would not apply to injuries 
or damages incurred while the vehicle involved in the accident was being used in 
carrying passengers for compensation; and contained a declaration, which formed 
a part of the policy, to the effect that no motor vehicle or trailer described therein 
would be rented to others, or used to carry passengers for a consideration, ex- 
pressed or implied. 

[1-3] The trial judge held, and we think properly so, that, by reason of the 
violation of these provisions, the policies were void and not in force at the time 
of the accident. The respondents allege other violations, which it is contended 
would avoid liability, but we do not think it necessary to pass on them in deciding 
this appeal. The fact that Stiles, at the time of the accident, was transporting, 
for hire, employees of the Elizabeth Paving Company, was not controverted; and 
the contract of insurance provided, in clear and unmistakable language, against li- 
ability in such event. Insurance contracts, as a rule, contain both affirmative and 
promissory warranties. The first class relates to matters existing at or before the 
issuance of the policy, and has the effect of a condition precedent; while a prom- 
issory warranty is one where the insured stipulates that something shall be done 
or omitted after the policy takes effect, and during its continuance, and has the 
effect of a condition subsequent. The provisions now under consideration must be 
construed as promissory warranties on the part of the insured, and in the nature 
of conditions subsequent, a compliance with which is essential to the right of re- 
covery under the contract. “The terms of the policy constitute the measure of the 
insurer’s liability, and there can be no recovery thereon by insured where he has 
violated or failed to perform its conditions, or its warranties are not literally true 
or fulfilled, in the absence of an estoppel or waiver on the part of the company. A 
breach of warranty will avoid the policy, although there is no provision to that 
effect in the policy.” 32 Corpus Juris, 1291. The appellants argue, for the pur- 
pose of reversal, that proof of a single or isolated instance of violation of the 
provisions relating to the carrying of passengers for hire is not sufficient to justify 
a denial of liability; and cites several cases to support such contention, all of 
which refer to fire losses, and are not in point, as the provisions of the policy were 
not being violated at the time of the loss, which is not the fact in the present case, 
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and the insured had been engaged to transport the workmen regularly, and it is 
admitted that this was the second trip he made on the day in question. 

It is further contended by the appellants that the language “carrying passen- 
gers for a consideration” or “for compensation” means, in legal contemplation, the 
carriage of passengers in a public conveyance for a consideration, and that a ve- 
hicle is not used for carrying passengers, within the meaning of the policy, unless 
it is held out to the public as a means of conveyance. We find no merit in this 
point; and think it is apparent that the word “passenger,” as used in the policies in 
question, was intended to mean one who is conveyed for hire under a contract of 
carriage, which contract need not be between the carrier and the passenger, but 
may be between the carrier and a third person for the passenger. The Supreme 
Court, in the case of Galen Hall Co. v. Atlantic City, 76 N. J. Law, 20, 68 A. 1092, 
held that one who conducted a hotel and sanitarium, in connection with which he 
used an automobile to carry patrons to and from the railroad station, for which 
a fare was charged, was guilty of “carrying passengers for hire in an automobile,” 
without having obtained a license therefor as prescribed by ordinance for such 
carriage. 

[4] The appellants further argue that the inhibition of the policies against 
carrying passengers for hire does not apply to Neilson, who was not an occupant 
of Stiles’ truck at the time of the accident, and in support thereof refer to a pro- 
vision in one of the policies which disclaims any liability for accidents suffered by 
any person while being carried in the vehicle named, for a consideration, actual or 
implied. It is true that this clause does not affect Neilson, although it does advance 
another reason why Perriera and Pires cannot recover. However, by reason of 
the non-compliance with the provisions first referred to, the policies became void, 
and were not in force at the time of the accident. It is well-settled that the in- 
jured party, in cases against the insurer, had no greater rights under the policy 
than the insured, he being bound by the terms of the contract, and cannot recover 
unless the insured could have done so, had he paid the judgment. 

It is further contended that the Constitution Indemnity Company had waived 
any defense which it might have had under the policy, because no proper notice 
had been served by the company, disclaiming liability, before it defended Stiles in 
the damage suits. The record shows that on August 26, 1929, the company, through 
its attorneys, forwarded a letter to Stiles, which reads in part: “However, at this 
time, we will undertake the defense of said action upon the express understanding 
that by so doing we do not admit any liability under the policy and if it be subse- 
quently established that said truck was being operated in violation in the terms of 
said policy we reserve the right to disclaim any liability for damages arising out of 
said accident. If this is not agreeable to you, we will return the summons and 
complaint for such action as you think advisable.” Stiles’ attorneys acknowledged 
receipt, accepting the company’s proposition. This arrangement. was made before 
any of the cases in question were tried; and constituted a nonwaiver agreement 
between the company and Stiles, which pertained to all suits arising out of the ac- 
cident in question. 

The judgment under review will be affirmed. 

For affrmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 


Case, Bodine, Donges, Heher, and Perskie. and Judges Van Buskirk, Kays, Het- 
field, Dear, Wells, and Dill—15. 


For reversal: None. 


LOPEZ v. TOWNSEND et al. No. 3784. 
Supreme Court of New Mexico. May 16, 1933. 
On Rehearing Sept. 26, 1933. 
25 Pacific Reporter (2d) 809. 
5. INSURANCE. 

Liability of insurer under motor carrier’s liability policy does not terminate 
when carrier enters limits of city designated as terminus under its certificate, or 
when carrier operates on street other than its official routing (Comp. St. 1929, § 
11-1005). 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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6. INSURANCE. 

Liability policy covering operation of motor vehicles “pursuant to a certificate 
of convenience and necessity” does not relieve insurer from liability in case of 
violation by carrier of operating rules, or rules of road (Comp. St. 1929, § 
11-1005). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3ickley, J., dissenting on rehearing. 

Appeal from District Court, Santa Fé County; Otero, Judge. 

Action by Andrellita Sandoval de Lopez against Charles T. Townsend and 
others. From an adverse judgment, plaintiff appeals. 

Reversed and remanded, with directions. 

rice & Sanchez, of Santa Fé, for appellant. 

Gilbert & Hamilton, of Santa Fé, and J. D. Atwood, of Roswell, for appellees. 

BICKLEY, Justice. 

This action was brought under Complied Statutes 1929, section 36-101, by 
plaintiff (appellant), widow of Venceslao Lopez, who, it is claimed, was killed 
through the negligence of the defendants, Townsend & Scenic Stages, Inc., in 
operating a stage coach between the cities of Santa Fé and Roswell by striking 
him with such coach as he was walking in the highway near the city of Santa 
Fé, driving a team of horses. A defendant, American Fidelity & Casualty Com- 
pany, was surety on the bond of the other defendants as provided by article 10, 
chapter 11, Compiled Statutes 1929 (section 11-1001 et seq.). 

To the plaintiff's complaint, demurrers were filed by the respective defend- 
ants: such demurrers being in most particulars the same. The grounds of the 
demurrer, briefly, were that two causes of action had been improperly joined in 
the said complaint, to wit: a cause of action sounding in tort against the defend- 
ant Townsend and the Scenic Stages, Inc., with a cause of action in contract 
against the defendant American Fidelity & Casualty Company; that there is a 
misjoinder of parties defendant in said complaint, in that the American Fidelity 
& Casualty Company is improperly joined as a party to a cause of action against 
the other defendants sounding in tort, as to the commission of which tort it is 
not alleged said defendant American Fidelity & Casualty Company was a party: 
that there is a misjoinder of parties defendant, in that the defendants Townsend 
and Scenic Stages, Inc., are improperly joined as parties defendant in a cause ot 
action in contract upon an alleged policy of insurance alleged to have been exe- 
cuted by the American Fidelity & Casualty Company, and which the complaint 
affirmatively shows was not executed by either of the defendants Townsend or 
Scenic Stages, Inc.: “That said complaint fails to state sufficient facts to con- 
stitute a cause of action against this defendant for each of the following reasozis. 
{Here follows seven reasons assigned. |” 

The trial court on the 12th day of January, 1932, ordered that the demurrers 
of each of the said defendants be sustained, and further ordered: “That the plain- 
tiff herein shall further plead in this cause if she so desires, within 20 days from 
and after this date.” 


On the 30th day of January, 1932, the plaintiff filed a written request for 
specific rulings on the demurrers, and that said cause be not dismissed under any 
conditions as to the defendants Townsend and Scenic Stages, Inc., the said request 
heing as follows: 


“Comes now the plaintiff in the above entitled and numbered cause, and prays 
the Court to state specifically his ruling on each ground of demurrer set up by 
each of the defendants in their respective demurrers, which the Court sustains, 
and each ground of demurrer, if any which the Court overruled. 


“The plaintiff further requests the Court that in case, for any reason, he 
holds that the defendant, American Fidelity & Casualty Company, is not a proper 
party defendant, or that no action could be maintained against it in this suit, 
then that he do not dismiss this action against the other defendants, but only as 
to the defendant, American Fidelity & Casualty Company.” 


On the 19th day of February, 1932, the court considered said request, and 
announced : ; 
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“Being of the opinion that the ruling heretofore entered herein on said 
demurrer is sufficiently explicit; 

“It is therefore ordered by the court that the request for specific rulings on 
demurrer, and the said cause be not dismissed under any conditions as to the 
defendants Charles T. Townsend and Scenic Stages, Inc., be and the same js 
hereby in all things denied, to which rulings and each of them the plaintiff 
excepts.” : 

On the 30th day of January, 1932, there was filed by the plaintiff a notice 
that plaintiff will not further plead, the said notice being as follows: “Comes now 
the plaintiff in the above entitled and numbered cause, and states to the court that 
upon the Court’s refusal to announce specific decision on the several grounds of 
demurrer set out in the several demurrers of the defendants and upon the: Court’s 
statement that he will dismiss this cause of action as to all parties, the plaintiff 
announces that she will not further plead herein, but will stand upon her present 
pleadings.” 

On the same day there were filed exceptions to the order of the court sus- 
taining demurrer of the defendants. Among the other exceptions were to the 
court’s failure and refusal to state the ground upon which it decided the demurrer, 
On the 19th of February there was filed a paper entitled amended exceptions to 
order of court sustaining demurrer, which again excepted to the court’s failure 
and refusal to state the ground upon which the court decided the demurrer. 

On the 19th day of February, 1932, the plaintiff filed objections and excep- 
tions to the proposed judgment to be entered in this cause, among which objec- 
tious was: 

“That, assuming that there was a misjoinder of causes of action, authorizing 
the dismissal, of said cause as to the defendant, American Fidelity and Casualty 
Co., the only order that can be entered is a dismissal as to it, and not a judgment 
on the facts that have never been tried. 

“That, assuming that there was a misjoinder of causes of action, judgment 
against the plaintiff in favor of the defendants, Townsend and Scenic Stages, Inc., 
should not be entered as though said cause had been tried upon the facts; nor 
should it be dismissed as to said defendants, because a full and complete cause 
of action has been set out against them and the court was not authorized to dis- 
miss ‘such cause as to them.” 

On the said 19th day of February, the court entered judgment: “Now, there- 
fore, on motion of the defendants, it is considered, ordered, and adjudged that 
the plaintiff, Andrellita Sandoval de Lopez, do have and recover nothing from: the 
defendants, or either of them in this cause, and that said defendants do have and 
recover of and from the plaintiff, their costs of suit herein, to which the plaintiff 
in open court objects and excepts upon all of the grownds set out in plaintiff’s 
objections and exceptions to the entry of this judgment herein, and upon all of 
the grounds upon which her exceptions to the overruling of the two demurrers 
to plaintiff's amended complaint herein, as set out in written exceptions filed in 
this cause.” 


The plaintiff appealed from the judgment, and relies for reversal upon 17 
points stated in her brief. Many of these points go to the merits of the various 
grounds of the demurrers which were sustained by the trial court. Points 7 and 
8 present a procedural question which, in our opinion, is of sufficient importance 
to require a decision. They are thus stated: 


Point 7. The plaintiff on request was entitled to specific rulings on the 
demurrer so that in’ case it was sustained on the ground of misjoinder of causes 
of action she could make application for a division of the actions. 

Point 8. Where there is a general demurrer on the ground that a complaint 
does not state facts to constitute a cause of action, and also a special demurrer 
on the ground of misjoinder of causes of action, and the court sustains the 
demurrer generally and refuses to state whether or not it was sustained because 
of misjoinder of causes of action, it will be presumed that the demurrer was sus- 
tained because of the insufficiency of complaint. 

[1] Point 7 presents the proposition that the plaintiff was at least entitled to 
be advised as to whether or not the demurrer had been sustained upon the ground 
of misjoinder of causes of action, in order that, if she were so advised, she could 
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make a motion to divide the actions as provided by section 105-604, Comp. St. 
1929, The material portion of said statute is as follows: “If the demurrer be 
allowed for the reason that causes of action have been improperly united, the 
court may in its discretion, and upon such terms as may be just, order the action 
to be divided into as many actions as may be necessary to the proper determina- 
tion of the causes of action therein mentioned.” 

Statutes similar to ours exist in a number of jurisdictions, and have been con- 
strued in several. In section 223 of Bancroft’s Code of Pleading it is stated: 
“Where a complaint is demurred to generally and also upon the ground of mis- 
joinder of causes of action, it is the duty of the court, it has been held, to pass 
upon the latter ground of demurrer even though it holds that one of the causes 
of action is insufficient; if the court sustains the demurrer upon such ground, it 
should so state, so as to enable the plaintiff to file several actions, and if it fails 
to do so, it will be presumed on appeal that the demurrer was sustained because of 
the insufficiency of the petition.” 

In Bennett v. Preston, 17 Ind. 291, three causes of demurrer were assigned: 
(1) Want of sufficient facts to constitute a cause of action; (2) misjoinder of 
causes of action: (3) misjoinder of defendants, in this, that there were too many 
defendants. The trial court sustained the demurrer generally and dismissed the 
suit. On appeal the Supreme Court said: “As to the second ground of demurrer, 
if valid, it was not cause for dismissal of the suit, but only for the docketing of 
the causes as separate actions.” 

In Nebraska, the statute being similar to ours, the court in Alexander vy. 
Thacker, 30 Neb. 614, 46 N. W. 825, decided: “Where a demurrer is sustained on 
the ground of nonjoinder of parties defendant, the court should not dismiss the 
action without giving the plaintiff an opportunity to bring in the absent party.” 

The Supreme Court said that there was a nonjoinder of parties defendant, 
but added: “Such defect, however, was not sufficient grounds for dismissing the 
suit without giving an opportunity to bring in the holder of the legal title. The 
plaintiff should have been ordered to bring in the absent party, within a time to 
he named by the court; and, in default thereof, the suit be ordered dismissed.” 

In Neun v. B. H. Bacon Co., 137 App. Div. 397, 121 N. Y. S. 718, 720, the 
court considering demurrers which had been interposed by each defendant on the 
ground that several causes of action were improperly united, the court said: 

“Section 497 of the Code of Civil Procedure provides: 

“Tf a demurrer to a complaint is allowed, because two or more causes of 
action have been improperly united, the court may, in its discretion, and upon 
such terms as are just, direct that the action be divided into as many actions as 
are necessary for the proper determination of the causes of action therein stated.’ 

“The authority in pursuance of this section has been several times exercised. 
Roehr v. Liebmann, 9 App. Div. 247, 249, 41 N. Y. S. 489; Myers v. Lederer, 117 
App. Div. 27, 30, 101 N. Y. S. 1088. 

“The Code of Civil Procedure, therefore, preserves to a plaintiff his causes of 
action where it is held on demurrer that they are improperly united, so that he 
is not obliged to commence anew. If important, he is in the same condition as if 
the demurrer had been overruled so far as the defense of the statute of limita- 
tions is concerned.” 

The Supreme Court of Oklahoma in Goldshorough v. Hewitt, 23 Okl. 66, 99 P. 
907, 138 Am. St. Rep. 795, construing a statute similar to our section 105-604, 
decided that the court has no right to summarily dismiss the action without giving 
the plaintiff an opportunity to proceed under this section. 


In Whitely v. St. Louis, E. R. & W. R. Co., 29 Okl. 63, 116 P. 165, 167, the 
court said: “We are therefore of opinion that the petition states facts sufficient to 
entitle plaintiffs to a new trial, and that the demurrer should have been over- 
ruled; that is, unless, as is contended, the court was right in sustaining the 
demurrer to the petition on the ground of misjoinder of causes of action. But we 
cannot infer that the court so held for the reason that we have several times 
declared it to be the duty of the court, where a demurrer is sustained on that 
ground, to so state in order to afford plaintiffs an opportunity to file several peti- 
tions, as provided by Wilson’s Dig. Okl. § 4296. Failing so to do, as we cannot 
presume error on the part of the trial court, we cannot presume his ruling was 
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upon that ground. In Chauncey A. Owen et al. y. City of Tulsa et al. [27 Okl. 
264], 111 P. 320, speaking to a demurrer there, as here, interposed to a petition 
on the ground of misjoinder of causes of action, we said: ‘Had the court sus- 
tained it upon the ground of misjoinder of causes of action, it would have beer 
the duty of the court to so state at the time in order to afford plaintiff's counsel 
an opportunity to move to be allowed to file separate petitions each to include 
such of said causes of action as might have heen joined, and had them eaci) 
docketed, pursuant to section 92 of chapter 66 of the Code of Civil Procedure, 
Statutes of Oklahoma, 1893. Goldsborough v. Hewitt, 23 Okl. 66 (99 P. 907 [138 
Am. St. Rep. 795]):; Weber et al. vy. Dillon, County Treas., 7 Okl. 568 (54 P. 
894). As the court made no such indication and counsel were therefore afforded 
no such opportunity, it is but fair to presume that the court sustained the 
demurrer upon the third ground, which is that the petition fails to state facts 
sufficient to constitute a cause of action.’” 

In 49 C. J. Pleading, § 556, discussing decisions on demurrer in general, it is 
said that it is not necessary that the ground on which the ruling is made be 
specified. Two Florida cases were decided at the 1908 term, Hoopes v. Crane, 56 
Fla. 395, 47 So. 992; Gainesville, etc., R. Co. v. Peck, 55 Fla. 402, 46 So. 1019. 
The 1909 Florida Legislature enacted the following statute: “That the judges oi 
the several courts of the state of Florida, before whom are argued demurrers and 
motions on any pleading in their several courts, shall briefly state in writing which 
grounds of the demurrer or motion are sustained, and which grounds are over- 
ruled.” See Florida Acts 1909, c. 5912. 

A similar statute exists in Connecticut. See Conn. Gen. Stats. 1930, § 5666. 

In Johnston v. Smith, 86 N. C. page 500, a case cited to the C. J. text, the 
court said: “The exception taken by the defendant to the refusal of His Honor 
to specify in his judgment which of the causes of demurrer were sustained, is not 
tenable. We know of no law or rule of practice which required the court to do so, 
while we admit such a practice would be convenient to the party demurring and 
the saving of labor to the appellate court.” 


The C. J. text continues: “Although it has been held otherwise when the 
demurrer is sustained for misjoinder of actions”’—citing Whitely v. St. Louis, etc., 
R. Co., supra. 

We are in sympathy with the ideas of convenience expressed by the North 
Carolina Supreme Court, supra. Comp. St. 1929, § 105-412, declares: “The de- 


murrer shall distinctly specify the grounds of objection to the pleadings; unless it 
does so, it may be disregarded.” i 


This is designed for the convenience of the party whose pleading is assailed 


and of the court deciding upon the sufficiency of the pleading. The rationale of 
the statute suggests the benefits of an indication by the court as to which of the 
grounds of the demurrer are sustained and which grounds are overruled. How- 
ever, we do not now deem it proper to go any further in this direction than the 
Legislature has gone. 

[2] Our statute is a plain mandate to the court to state whether he sustains 
or overrules a demurrer made upon the ground that “Causes of action have been 
improperly united.” Where a duty is imposed upon the court, which affects a right 
of a litigant, it is error to refuse to perform such duty. 


It is suggested by appellee that appellant has waived the error by laches, in 
that she elected to stand on her complaint prior to asking for the specific rulings. 
We do not so understand. While the formal order overruling the request for 
specific rulings on the demurrer was entered February 19, 1932, it appears that 
some indication of the position of the court was made prior to the entry of said 
order, because in the notice by plaintiff of her intention to stand upon her com- 
plaint she stated that she was doing so “upon the Court’s refusal to announce 
specific decision on the several grounds of demurrer set out.” And, in her excep- 
tions to the action of the court filed on the same day of her election to stand, 
she excepted to the refusal of the court to state the ground upon which he decided 
the demurrer. 

We do not regard the statement of the court that he was of the opinion that 
the ruling theretofore entered on the demurrer was sufficiently explicit as in any 
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way tending to cure the error. Such ruling was not as explicit as the statute 
demands. 

[3] True it is that, if the court sustains the demurrer upon the ground “that 
causes of action have been improperly united,” the court is vested with a discre- 
tion as to the course of proceedings thereafter to be taken. But the plaintiff was 
not given the opportunity the statute affords to invoke his discretion. It is no 
answer to say that plaintiff had an opportunity to amend after the demurrer was 
sustained by dividing her causes of action if more than one were pleaded. She was 
entitled under the statute to be informed by the court as to whether she had 
improperly united more than one cause of action. By her point 7 appellant urges 
a reversal. By point 8 she seeks the benefit of a presumption that the court did 
not sustain the ground of the demurrer challenging the complaint for misjoinder 
of causes as suggested by the decision in Whitely y. St. Louis, etc., R. Co., supra. 
The question of whether one cause of action is presented by the complaint or if 
there are two causes of action pleaded therein improperly seems from an examina- 
tion of the briefs and from the oral argument to be the central question in the case, 
and we do not think it would be appropriate to presume that the court overruled 
this ground of the demurrer, and thus avoid deciding this important question. 

Orderly procedure dictates that the judgment be reversed and the cause 
remanded, with direction to comply with the statute as herein construed, and it 1s 
so ordered. 

This disposition is somewhat similar to that taken in Morrow v. Martinez, 27 
N. M. 354, 200 P. 1071. We call the attention of the parties to section 2 of rule 
X of rules of appellate procedure. 

Watson, C. J., and Sadler, Hudspeth, and Zinn, JJ., concur. 

On Rehearing. 

Watson, Chief Justice. . 

[4] Although appellant had won a reversal, we have granted her motion for 
rehearing, in which she asks that we go on and decide the question of misjoinder, 
one of great public importance, necessary of ultimate decision in this case, and 
fully argued. 

There is inaccuracy in the statement of the original opinion that appellee 
American Fidelity & Casualty Company was surety on the bond of the other 
appellees. It had issued a policy indemnifying them against loss and damage from 
injuries to third persons, such as that claimed in this case. In one respect only 
the policy itself contemplates a direct liability to the public. If, because of bank- 
ruptcy or insolvency of the assured, a judgment against them on a claim covered 
by the policy cannot be satisfied by execution, “the judgment creditor shall have 
a right of action to recover the amount of such judgment against the company 
(the insurer) to the same extent that the assured would have had to recover 
against the company had the assured paid the said judgment.” 

By indorsement or rider the contract assumes quite a different form. It states 
that the policy is written and is to be construed in accordance with N. M. Laws 
1929, c. 129, and rules and regulations of the State Corporation Commission 
adopted thereunder, and that it is subject to all the provisions thereof. 

Then, by the rider, “* * * the insurer * * * agrees to pay any final 
judgment within the limits set forth in the schedule * * * for injury to and/or 
death of persons * * * resultnig from the ownership, maintenance or use of 
any and all motor vehicles pursuant to a certificate of public convenience and 
necessity issued by the Corporation Commission of New Mexico.” 

Laws 1929, c. 129 (1929 Comp. St. ch. 11, art. 10 [section 11-1001 et seq.]), 
generally regulates the business of operating motor vehicles as common carriers. 
Section 5, in so far as here important, reads: 

“No certificate of public convenience and necessity shall be issued by the cor- 
poration commission to any motor carrier until such motor carrier shall have filed 
with said commission and obtained its approval of either a surety bond or policy 
of insurance issued by some company authorized to do such surety or insurance 
business in this state, guaranteeing the payment to the public of all losses and 
damages proximately caused by the negligence or wilful misconduct of such motor 


carrier, its servants or agents, in not less than the following amounts, to-wit: 
* * x 
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“All such bonds or insurance policies shall provide a guarantee of payment oi 
all loss or damage caused as aforesaid by any such vehicle operated upon the high- 
ways of this state in the conduct of the business of the motor carrier therein 
named, whether or not such vehicle be specified in such bond or policy, and shal! 
be for the benefit of and subject to immediate suit or action thereon by any per- 
son who shall sustain actionable injury or loss protected thereby, notwithstanding 
any provision in said bond or policy to the contrary; and every such bond or 
insurance policy so given shall, in any suit or action, be conclusively presumed 
to have been given according to and to contain all the provisions of this act.” 
1929 Comp. St. § 11-1005. 

The ultimate liability of the insurer to one injured by the negligence of the 
assured is not questioned. The contention is that, since the insurer was not a 
party to the negligence, and since its liability is contractual only, and since its 
agreement is merely to pay a final judgment recovered for the tort, there is no 
joint cause of action: and that the two causes of action, one in contract and the 
other in tort, and the insurer and the assured as parties defendant, are improperly 
joined in this cause. 

A great many authorities are brought to our attention. These we need not 
refer to here. There is no contention that the Legislature could not authorize 
joinder of parties and causes in such a case as this. The question 1s whether it 
has done so. It is one of statutory construction, and no controlling decision has 
been found. 

One provision of section 5, supra, is to our minds decisive: “All such * * * 
policies * * * shall be for the benefit of and subject to immediate suit or 
action thereon by any person who shall sustain actionable injury or loss protected 
thereby. * * *” 

There is no point of time to which “immediate” can reasonably relate 
except the time of sustaining the injury. The occurrence of an actionable injuty 
or loss protected by the policy immediately, without intervening time or event, 
gives the right to sue. 

It is strongly urged that the right to sue is immediate upon a judgment 
becoming final against the tort-feasor. So to hold would require some refinement 
of reasoning, and would withhold from the public benefits of a remedial statute 
which we cannot doubt the Legislature intended to confer. 

True, other language of the section, technically taken, is calculated to express 
a secondary liability on the part of the insurer. Either its technical meaning 
must yield or the Legislature must be deemed to have declared that both the 
primary and the secondary liability may be tested by immediate suit. 

It is only “actionable injury or loss protected” by the policy for which 
immediate suit may be brought. We do not consider this to mean or to warrant 
the holding that whether there was in fact an injury or loss, whether such 
injury was actionable, and whether protected by the policy, are questions first 
to be adjudicated against the tort-feasor. The Legislature was assuming, just 
as we now assume, a cause of action. It was dealing with the right to sue. It 
made the right immediate. 

The right to sue immediately does not necessarily imply to right to sue 
jointly. The statute does not expresslf give the latter, and general principles 
oppose it. So, it is urged, interpreting “immediate” as we do, we must hold 
that the insurer could be sued singly, and, even then, we would not be war- 
ranted in holding that it could be sued jointly. 

The conclusion we think unsound, disregarding the correct course of arriving 
at the rights of the parties. We reason thus: 


We look to the contract as controlling except as to provisions which are 
inconsistent with those of the statute. Where there is inconsistency, the latter 
control, according to both statute and contract. 

The contract, in so far as it covers public liability, is a mere agreement to 
pay a final judgment obtained against the assured. It creates a secondary liability. 
As it stands there, both the liability to pay and the liability to be sued are post- 
poned until a final judgment for the tort shall have been obtained. 

Here the statute comes in. It prevents postponement of the liability to be 
sued. It does not prevent postponement of the liability to pay. Sued singly, 
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the insured may validly object that its liability to pay is dependent upon adjudi- 
cation against the tort-feasor. But, objecting, as it does here, to being sued 
jointly, the right of the injured. party to sue immediately is controlling. Varying 
the contract only so far as the statute requires, giving the injured party all that 
the statute gives her, and taking from the insurer nothing that the statute does not 
take, the result is that there may be an immediate suit to which both insurer 
and assured are parties defendant, but not an immediate suit against the insurer 
alone. This statutory resultant is a status intermediate primary and secondary 
liability. 

The argument we have just attempted to answer has been influential in some 
courts, considering other statutes. Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 
P. 1001, 1004, 7 A. L. R. 995. Even if we could not answer it to our satisfaction 
and if we were as strongly impressed as was the Supreme Court of Arizona 
that to permit suit, judgment, and satisfaction against the insured alone would 
be unfair and unreasonable, we should still feel constrained to disregard it; such 
is the force of “immediate,” as here employed. The very fact that there has been 
so much controversy over this question of joinder, with lines so closely drawn, 
suggests that the Legislature sought and inserted a word, not found in other 
statutes, which it thought would settle the matter. 

So we conclude that the demurrer was not good in its several points wherein 
it challenged appellant’s right to adjudicate in a single action the liability of the 
tort-feasor and of the insurer. 

There remain to be considered the specifications under the proposition that 
the complaint fails to set forth facts constituting a cause of action. These 
points are made: (1) Failure to allege that the automobile in question was being 
operated only or at all for transportation of passengers for compensation at the 
time of the injury; (2) failure to allege that the automobile was in the passenger 
and/or express service: (3) failure to allege that the automobile was being oper- 
ated pursuant to a certificate of convenience and necessity; (4) failure to allege 
that the automobile was being operated on a route authorized by the Corporation 
Commission. 

In urging the necessity of such allegations, the casualty company points to 
provisions of the policy, limiting liability. With these we are not concerned. 
They affect the insurer’s liability to indemnify the assured. In that matter the 
public is not interested. We look to the rider and the statute. 

By the rider, the insurer agrees to a liability for injury or death resulting 
from use of any motor vehicle pursuant to a certificate of convenience and neces- 
sity. By the statute the liability is for “all loss or damage caused as aforesaid 
by any such vehicle operated upon the highways of this state in the conduct of 
the motor carrier.” “Caused as aforesaid” means “proximately caused by the 
negligence or wilful misconduct of such motor carrier, its agents or servants.” 

The complaint sets forth the issuance of certificate of convenience and 
necessity No. 44, to Capital Stages, Inc., and its transfer to appellee Charles T. 
Townsend, and the commission’s approval of the transfer. The policy runs to 
Scenic Stages, Inc., and/or Charles T. Townsend. The complaint alleges, in 
paragraph 8, that the assured were, at the time in question, “engaged in running 
his, their or its stages, coaches and automobiles, as a public carrier, for the 
transportation of persons as passengers between the cities of Santa Fé and 
Roswell * * * as authorized by said certificate. * * *” Then, by paragraph 9, 
that the assured were operating the automobile in question at the time of the 
injury “in the manner and for the purposes and under the certificates set out in 
paragraph 8 hereof.” 

This we think sufficiently answers points 1 and 2. 

Perhaps by inadvertence, the complaint confuses the actual transfer of the 
certificate 01 convenience and necessity with the approval thereof, saying “said 
transfer being endorsed on the back thereof, and is in words and figures as fol- 
lows,” and then setting forth the words and figures of the approval by the Corpo- 
ration Commission. But the validity of the transfer is not here involved. Both 
the Corporation Commission and the casualty company recognized it. We think 
this sufficient as to point 3. 

[5, 6] Point 4 is emphasized. The place of injury is set forth in the complaint 
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as “the street or highway entering the City of Santa Fé from Roswell * * * and 
within the limits of the City of Santa Fé.” This, it is urged, does not Sufficiently 
fix the place as being on the route authorized by. the certificate, viz., “over state 
highways 2 and 41 and U. S. highways 70 and 470, between Roswell and Santa Fé 
and intermediate points, including Estancia.” 

There are two ap from the argument: That the policy liability ceased 
on arriving at the Santa Fé city limits; or that it ceased if the stage company op- 
erated on any other street than an “official routing” of one of the highways men- 
tioned in the certificate. It is claimed that the policy does not “cover operations 
while picking up or delivering passengers within the city limits * * * where the 
risk of accidents would necessarily be much greater than on the open road.” It is 
said to be “readily apparent that such a limitation on liability is one which would 
have a direct bearing on the premium rate under which the insurance would he 
written; that it is therefore a substantial portion of the insurance contract, and 
one entitled to be respected by the courts.” 

How the “limitation on liability” referred to might affect a claim of the in- 
sured for indemnity we need not consider. If there is such a limitation on public 
liability, the protection is far from adequate. According to the contention, just 
when the public’s risk becomes greatest, its protection ceases. 

It is inconceivable that the authorization is merely to operate between the city 
limits of the two towns mentioned as termini. Whether any rule or regulation of 
the Corporation Commission adopted under the statute forbids deviating from the 
regular route to receive or deliver passengers, we do not know. Nothing we have 
seen in the statute prohibits it. “Public Highway” is defined to include city streets. 
Section 1 (e) of the act (1929 Comp. St. § 11-1001 (e). “Fixed Termini” or 
“Regular Route” is defined as “the termini between which, or the route over which 
such motor carrier shall usually or ordinarily operate, though departures from 
such termini or route may he periodical or irregular.” Section 1 (i) of the act 
(1929) Comp. St. § 11-1001 (1). 

Of course, the expression “pursuant to a certificate of convenience and neces- 
sity,” as used in the rider, does not mean that a violation of the operating rules 
or rules of the road is to relieve the insurer from liability. Such violations pe 
haps most often occasion the injury. 

The complaint fairly shows that the vehicle was being operated on the high- 
ways of this state in the conduct of the motor carrier’s business. The motor car- 
rier was operating as a common carrier of passengers under authority of a cer- 
tificate of convenience and necessity, if not at the moment in strict conformity to 
its requirements. That is sufficient. 

The judgment will be reversed and the cause remanded with a direction to 
overrule the demurrer. It is so ordered. 

Sadler, Hudspeth, and Zinn, JJ., concur. 

Bickley, Justice (dissenting). 


My study of the statute convinces me that the Legislature defined the liability 
of the insurer as secondary. 


It seems to be the view of the majority that, if the insurer is sued singly, its 
liability is secondary. Finding nothing in the statute on the subject of joinder, and 
general principles opposing it, I am unwilling to agree that the circumstance of 


joining the tort-feasor converts the statutory secondary liability into a primary one. 
I think the statute means the same thing all the time. 


I agree with the majority that, “sued singly, the insured may validly object 
that its liability to pay is dependent upon adjudication against the tort feasor.” 
This heing so, it is apparent that the further statement in their opinion that: “There 


is no point of time to which ‘immediate’ can reasonably relate except the time of 
sustaining the injury,” is incorrect. 


I agree that the purpose of employing the word “immediate” is to indicate 
an elimination of time and event between some point of time and the right to sue. 

Being convinced that the liability of the insurer is secondary under the statute, 
the idea of the right to sue the insurer jointly with the tort-feasor is repelled. 

The majority reach their decision through the force they ascribe to “immedi- 
ate,” as employed in the statute, and say that other language of the section, tech- 
nically taken, as calculated to express a secondary liability on the part of the 
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insurer, must yield to “immediate.” Under my view, it was not necessary that 
there be any yielding of one expression of purpose in the section to another. 
I relate “immediate” to a different point of time than do the majority, and, by so 
doing, other portions of the section are not destroyed. My approach is similar 
to theirs, but I reach a different result. As is said, the very fact that there has 
been so much controversy over this question of joinder, with lines so clearly 
drawn, suggests that the Legislature sought and inserted words not found in other 
statutes, which it thought would settle the matter. In fixing the liability of the 
insurer, it required the filing and approval of a policy of insurance “guaranteeing 
the payment to the public of all losses and damages proximately caused by the 
negligence or wilfull misconduct of such motor carrier,” and that the insurance 
policy “shall provide a guarantee of payment of all loss or damage caused as 
aforesaid,” ete. 

The language “guarantee of payment” is easily understood. In Ellis v. Stone, 
21 N. M. 730, 158 P. 480, L. R. A. 1916F, 1228, this court held that, where a con- 
tract provides in effect for the payment of notes executed and to be executed by 
others in favor of the parties named in the contract, in the event that the makers 
default in the payment of the notes in accordance with the terms mentioned in 
them, the promise is collateral to the principal obligation of another, and is not 
a direct promise, without condition or independent contingencies, to pay the debt 
referred to, and is therefore a guaranty within the meaning of the law. See, also, 
28 C. J. Guaranty, § 1. 

Guaranty of payment, as employed in this section, means that the guarantor 
will pay if the tort-feasor does not, and not that it will pay if the tort-feasor 
cannot. The latter situation would have been appropriately described by the 
expression “guaranty of collection.” Section 8 of the article on Guaranty, 28 
Corpus Juris, states: “Although one of the meanings of the word ‘guaranty’ is 
‘indemnify’ or ‘save harmless’, and the word ‘guaranty’:may be used to create 
an obligation to indemnify one against loss, there are important differences between 
a contract of guaranty and one of indemnity. A guaranty being a collateral under- 
taking presupposes some contract or transaction as principal thereto; while a con- 
tract of indemnity is original and independent, to which there is no collateral con- 
tract and with respect to which there is no remedy against the third party. In 
an indemnity contract the engagement is to make good and save another from 
loss upon some obligation which he had incurred or is about to incur to a third 


person, whereas in a guaranty the promise is to one to whom another is answer- 
able.” 


In the note to the foregoing text, the following statement is made of the 
distinction: “There is a well-understood difference between a guaranty of pay- 
ment, and a contract of indemnity against loss, as the result of the non-payment 
of a debt. In the first case the liability of the guarantor is fixed by the failure 
of the principal debtor to pay at maturity, or at the time when payment was 
guaranteed. In the second the contract partakes of the nature of a guaranty of 
collection, no liability being incurred until after, by the use of due and reasonable 
diligence, the guarantee has become unable to collect the debt from the principal 
debtor.” Burton v. Dewey, 4 Kan. App. 589, 46 P. 325; Osborne & Co., D. M., 


v. Lawson, 26 Mo. App. 549.” The books are full of similar definitions. See 
Words and Phrases. 


_ There is no reason to suppose that the Legislature did not know the meaning 
of the language “guaranteeing the payment” and “guarantee the payment,” and 
- ag are defined by the lexicographers and law writers as implying a secondary 
lability. 

Since “guaranty of payment” means that the insurer shall pay if the tort-feasor 
does not, it might have been feared that the expression would be confused with 
“guaranty of collection” which latter would postpone the liability of the insurer 
until due and diligent but unsuccessful efforts of the judgment creditor had been 
made to collect his judgment. Again, it might be contended that, since even 
“guarantee the payment” being a promise to pay if the tort-feasor does not, a suit 
could not be commenced until demand had been made by the judgment creditor 
upon the tort-feasor judgment debtor for payment of the judgment and payment 
refused. So the Legislature said that the insurance policy “shall be for the benefit 
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of and subject to immediate suit or action thereon by any person who shall sustain 
actionable injury or loss protected thereby.” 
We all agree that the insurer could not be required to pay until the loss and 
damage has been adjudicated in an action against the tort-feasor. The provision 
for “immediate suit” eliminates “time or event” between such adjudication and 
suit by the injured person against the insurer. To my mind, “immediate” thus 
reasonably relates to the time it is ascertained that there has been loss or damage 
protected by the policy of insurance. As said by the Arizona Supreme Court in 
Smith Stage Co. v. Eckert: “It also appears from what we have said that the 
words ‘loss and damage’ mean a real loss—one, at least so far as the indemnity 
company is concerned, that has been put into judgment against the assured.” 
This is evidently the construction placed upon the act by the Corporation 
Commission in formulating the New Mexico indorsement or rider. The rider 
states: “ * * * The insurer * * * agrees to pay any final judgment within the limits 
set forth in the schedule * * * for injury to and/or death of persons * * * result- 
ing from the ownership, maintenance or use of any and all motor vehicles pursuant 


to a certificate of public convenience and necessity issued by the Corporation Com- 
mission of New Mexico.” 


This rider does not require the showing of a failure of the tort-feasor to pay 
a final judgment nor even a demand for payment of such judgment as a condition 
precedent to the payment by the insurer of such judgment. This rider seems to 
construe “immediate” as eliminating the intervention of time or event between the 
rendition of final judgment against the tort-feasor and the attaching of liability 
to the insurer. Such liability attaches immediately upon the rendition of the 
judgment. At that instant, the liability of the insurer becomes fixed. The failure 
of the insurer to discharge this liability gives rise to a cause of action against it, 
in the sense that a cause of action is the remedy and “immediate suit” may be 
brought against it. I cannot discover that the Legislature intended to require a 
contract imposing a duty upon the insurer under certain circumstances and _ pro- 
vided also for a suit against-it in advance of a breach of such contract. The 
majority say the statute “does not prevent postponement of the liability to pay,” 
vet permits suit before the breach of the postponed duty. I confess I do not fol- 
low them. So I find that the promise in the rider is consistent with the statute, 


and that such promise therein to pay the judgment -is equivalent to guaranteeing 
the payment of loss and damage. 


That the Corporation Commission, which is charged with the duty of approv- 
ing such policies of insurance, thought it meant the same thing, is apparent from 
its approval of the policy of insurance. It is a familiar rule of statutory con- 
struction that: “The contemporaneous construction placed upon a statute by the 
officers or departments charged with the duty of executing it, is entitled to more 
or less weight, especially if such construction has heen made by the highest officers 
in the executive department of the government * * * and, while not generally con- 
trolling, where the case is not extreme and no vested rights are involved, such 
construction should not be disregarded or overturned except for the most cogent 
reasons, and unless clearly erroneous. Even where the executive construction is 
unsupported by law, it will be disturbed only when the issues presented require it. 
Contemporaneous construction within the meaning of the rule, is the construction 
which the executive departments or officers charged with the enforcement of the 
statute give to it at or near the time of its enactment.” (As in the present case.) 
See 59 C. J. Statutes, § 609. 

This consideration is strengthened by the fact that the rider was prepared and 
adopted with the approval of the Attorney General, who is the legal adviser to 
the Corporation Commission. 

The original policy of insurance provides that, in case insolvency or bank- 
ruptey of the assured shall occur, “and an execution on a judgment recovered 
in a suit against the assured covered by this policy is returned unsatisfied, the 
judgment creditor shall have a right of action to recover the amount of such 
judgment against the company (insurer) to the same extent that. the assured 
would have had to recover against the company had the assured paid said judg- 
ment.” 

Section 71-162, Comp. St. 1929, requires companies licensed to transact an 
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insurance business in this state to file forms of its policies with the insurance 
department. An examination of forms of a number of such companies on file in 
that department and in the office of the Corporation Commission discloses that 
policies of many such companies contain provisions very similar to those quoted 
in this paragraph. I have no reason to doubt that the Legislature, in enacting 
chapter 129, N. M. Laws 1929, were cognizant of such provisions, and intended that 
the provision authorizing “immediate suit” should serve to eliminate the conditions 
of execution on a judgment against the assured returned unsatisfied as a condition 
precedent to the arising of a right of action against the insurer. 


The majority say the construction I have proposed would withhold from the 
public benefits of a remedial statute which they do not doubt the Legislature 
intended to confer. Such benefit, I take it, is the avoidance of a possible additional 
lawsuit. By the terms of the original policy of insurance, it is provided that 
upon the occurrence of an accident the Assured shall give notice thereof to the 
insurer, and, if a claim is made on account of such accident, the assured shall give 
like notice thereof, and, if thereafter any suit is brought against the assured to 
enforce such claim, the assured shall immediately forward to the insurer every 
summons or other process as soon as the same is served, and the assurer agrees 
to defend in the name of and on behalf of the assured any such suit. In Cannon 
Ball Motor Freight Lines v. Grasso, 59 S. W.(2d) 337, 343, the Court of Civil 
Appeals of Texas, in an opinion handed down in February this year, considering 
the question of joinder in such cases, answered the argument of supposed benefit 
to the public of joinder, and, deciding against it, said: 

“It has been held that, where an insurance company comes into a suit, furnishes 
its own attorneys to defend the suit, examines and cross-examines witnesses, 
argues to the jury, and participates in the trial as fully as if it were a party, after 
the plaintiff has secured a favorable verdict from the jury, he may by motion in 
the original suit have judgment over and against the insurance company, as the 
law treats as parties all real parties to the litigation, whether technically parties 
or not. In other words, by participating in the proceedings, one is estopped by the 
judgment as to any question actually litigated and decided therein. Haines v. West, 
101 Tex. 226, 105 S. W. 1118, 130 Am. St. Rep. 839; 15 R. C. L. §§ 481, 483. Thus 
it is not necessary to name the insurance company in the original suit to avoid 
a multiplicity of suits.” 

If the assured should fail to notify the insurer, or in any respect fail to com- 
ply with its agreement with the insurer, such failure to so comply would be no 
defense to a suit by the public to compel the insurer to pay the judgment because 
the rider formulated to comply with the statute contains an unconditional promise 
to pay the judgment. So I think the supposed public benefit of joinder is more 
imaginary than real. Since it does not appear that any attack could be made by 
the insurer upon the judgment which the motor carrier might not itself make, 
I am not apprehensive of delay, since ordinarily the insurer would be penalized 
for the delay by being required to pay interest on the judgment. 

On the other hand, the Texas Court in the same case, considering another 
argument of convenience, said: “The question is raised as to what injury will 
result if the insurance company is joined. In Bergstein v. Popkin, 202 Wis. 6235, 
233 N. W. 572, 575, the court said: ‘Whether or not it is an indictment of our 
jury system, it is a fact recognized by everyone that the purpose of making the 
insurance company a party defendant is to increase the award of damages made 
against the insured. That it has that effect, no one familiar with the trial of cases 
can doubt.’ ” 

When I contemplate the objections to joinder, and the fact as the majority 
concede that general principles oppose it, and having in mind the rule of statutory 
construction that we are to reconcile seeming inconsistent provisions of a statute, 
and endeavor to harmonize them, I cannot interpret “immediate” as nullifying the 
language used earlier in the section importing secondary liability of the insurer 
and ascribe to the Legislature an intent to set aside general principles controlling 
joinder of actions and parties, when it did not expressly nor by necessary implica- 
tion do so, and when I find a field for the operation of “immediate” which com- 
ports with the legislative policy declared earlier in the section and does not upset 
general principles. 
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Entertaining great respect for the opinions of my associates, I find myself 
in disagreement with their views in this case, which, as is said, is one of great 
public importance. Therefore I dissent. 

LEY v. HOME INS. CO. OF NEW YORK. No. 6177. 
Supreme Court of North Dakota. Oct. 25, 1933. 
Rehearing Denied Dec. 9, 1933. 
251 Northwestern Reporter 137. 
4. INSURANCE. = 

Stipulation in automobile fire policy forbidding waiver or modification of 
terms thereof by parol may be waived. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

5. INSURANCE. 

Evidence sustained verdict, that insurer waived or was estopped from deny- 
ing waiver of provision of automobile fire policy against incumbrances. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Syllabus by the Court. 

1. Evidence of a telephone conversation is admissible as against the objection 
that the person with whom it is had is not sufficiently identified if it appears 
that a call is put in with the agents of the telephone company and in response 
thereto the person answering the call assumes to be the person called and talks 
with understanding concerning the subject of the conversation which would ordin- 
arily be unknown to a stranger. 

2. One who expects to resort to secondary evidence of the contents of a 
paper in the possession of the opposing party, must, as a foundation for its 
introduction, give notice to the party possessing the same that he produce it. 
Held, for reasons stated in the opinion, that this rule had not been complied 
with so as to enable the plaintiff to offer secondary evidence of the writing in 
question. 

3. A stipulation in a fire insurance policy forbidding a waiver or modifica- 
tion of the terms thereof by parol may itself be waived. 

4. In an acion on a fire insurance policy where the defense is that the 
policy has been avoided by breach of a condition thereof, the evidence is exam- 
ined, and it is held, for reasons stated in the opinion, that the evidence is suffic- 
ient to sustain a verdict in favor of the plaintiff. 

Appeal from District Court, McIntosh County; George H. McKenna, Judge. 

Action by David Ley against the Home Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and new trial ordered. 

Nilles, Oehlert & Nilles, of Fargo, for appellant. 

I. A. Mackoff, of Ashley, and Jacobsen & Murray, of Mott, for respondent. 

NuEssLé, Judge. . 

Plaintiff brought this action to recover for the loss by fire of an automobile 
owned by him. The defendant, answering, denied liability under the policy on 
the ground that it provided that it should not be liable for loss should the auto- 
mobile insured be mortgaged by the plaintiff subsequent to the issuance of the 
policy, and alleged that the plaintiff had executed such a mortgage. The plaintiff, 
replying, alleged that the defendant, with knowledge of the execution by the 
plaintiff of the mortgage subsequent to the issuance of the policy, had waived a 
foriciture thereunder. The case was tried to a jury. The plaintiff had a verdict. 
Judgment was entered thereon. Defendant appeals. 

The facts as disclosed by the record are in substance as follows: On June 
14, 1930, the plaintiff bought a Ford automobile from the Lohr Motor Company 
under a conditional contract. He paid a part of the purchase price in cash. The 
title to the car was not to pass to him until the balance was paid in full. It was 
payable on December 14, 1930. Thereafter the contract was assigned to the 
Universal Credit Company of Fargo. The credit company applied for, and on 
June 14, 1930, the defendant Home Insurance Company issued to Ley, its policy 
insuring the car against fire to its actual value at any time it might be burned 
during the life of the policy. Ley paid the premium. On December 14, 1930, 
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Ley and the credit company amended the contract. Under the terms of this 
amendment, $130 was paid on the purchase price; $35 was to be paid on May 
1, 1931, and the remainder on September 1, 1931. On January 13, the insurance 
company issued a special indorsement extending the policy to September 4, 1931. 
On January 16, Ley executed a chattel mortgage to one Collins covering the car 
in question. This mortgage secured a debt of $130, due May 1, 1931. The debt 
was incurred to obtain the money paid on December 14th. On February 19, 1931, 
the automobile was destroyed by fire and the insurance company was notified 
of the loss. The indebtedness to Collins was then unpaid and the mortgage was 
outstanding and unsatisfied. On April 11, 1931, the credit company assigtied the 
sales contract to the defendant insurance company. The latter paid therefor 
the amount then due and unpaid thereon. On April 13, the defendant notified 
the plaintiff, throught the latter’s attorney, that it would not pay the loss under 
the policy of insurance and waived the furnishing of any proof of loss. On 
May 9th this action was begun. On June 9th, defendant tendered a return of tie 
premium to the plaintiff, and plaintiff having refused to accept it, defendant 
deposited the amount thereof to its order for the benefit of the plaintiff. The 
policy in question provided, among other things: 

“This policy is made and accepted subject to the provisions, exclusions, con- 
ditions and warranties set forth herein or endorsed hereon, and upon acceptance 
of this policy the Assured agrees that its terms embody all agreements then exist- 
ing between himself and the Company or any of its agents relating to the insur- 
ance described herein, and no officer, agent or other representative of this Com- 
pany shall have power to waive any of the terms of this policy unless such 
waiver be written or attached hereto; nor shall any privilege or permission affect- 
ing the insurance under this policy exist or be claimed by the Assured unless so 
written or attached. * * * 


“Unless otherwise provided by agreement in writing added hereto, and except 
as to any lien, mortgage, or other encumbrance specifically set forth and described 
in paragraph B of this policy, this Company shall not be liable for loss or damage 
to any property insured hereunder while subject to any lien, mortgage or other 
encumbrance.” 


On this appeal the defendant urges that the evidence is insufficient to sus- 
tain the verdict and also assigns error on the part of the trial court in certain 
of its rulings on questions of evidence. 


In support of its contention that the evidence is insufficient to sustain the 
verdict, the defendant urges that the plaintiff had violated the clause in the insur- 
ance contract prohibiting the mortgaging of the insured property; that it had not 
consented that any mortgage might be placed on the automobile and that it had 
no knowledge thereof prior to the loss; that there was no written indorsement on 
the policy permitting such mortgage: and that there had been no waiver of the 
prohibition against incumbrances. It is in connection with the attempted proof 
of notice to the defendant on which plaintiff bases his claim of waiver that the 
rulings of the trial court which the defendant challanges were made. 


[1] One Kallgren, of Fargo, was the defendant’s state agent. He had general 
authority to issue policies. Fargo is some distance from Ashley where the plain- 
tiff resided. Plaintiff's evidence tends to show that at the time the mortgage to 
Collins was given, plaintiff's agent called Kallgren by long distance telephone 
advising him concerning the mortgage and inquired if it was permissible to execute 
the same; that he was assured by Kallgren it was all right to do so; that plain- 
tiff relied upon this assurance in executing the mortgage. Plaintiff’s proofs in this 
regard are as follows: He procured one Bauer to act for him. Bauer put in a 
telephone call for Kallgren’s office at Fargo. Some one answered the call saying 
he was Kallgren. Bauer did not know Kallgren, was unacquainted with his voice, 
and his only reason for believing the person who answered his call was Kallgren 
was the fact he had put in a call for the latter’s office and that in response thereto 
the person with whom he talked said that he was Kallgren. In the conversation 
then ensuing Bauer told the circumstances with respect to the mortgaging of the 
automobile and received the assurance that it was “all right” to do so. Defendant 
objected to this evidence on the ground that there was no foundation laid therefor, 
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that the identity of the person with whom Bauer talked was not sufficiently estab- 
lished, and that consequently the evidence was inadmissible. 


The trial court overruled the objection. We think that the ruling was correct. 
Telephone conversations are admissible to the same extent and subject to the same 
rules as conversations had between persons speaking face to face. The identity 
of the persons participating must be established in the one case as in the other. 
In the instant case Bauer did not know Kallgren and had never talked with him. 
But there are other circumstances that may be taken into consideration as well as 
sight and sound in identifying parties to a conversation. The telephone is in general 
use. It is a public instrumentality. Much business is transacted over it. It is 
generally dependable. He who has a telephone invites its use and must be held 
to contemplate that business will be transacted by its means. If he does not, he 
should say so and refrain from using it. Bauer called Kallgren over long-dis- 
tance telephone. There is no evidence in the record from any of the agents of 
the telephone company with respect to the call but the call was put through by it. 
Some one answered who said he was Kallgren. He talked with understanding 
about the matter of the automobile, the insurance policy, and the making of the 
mortgage on the automobile. If the jury believed the testimony of Bauer with 
respect to what took place, they were warranted in assuming, in the absence of a 
denial on the part of Kallgren, that under these circumstances it was Kallgren who 
answered and Kallgren with whom Bauer talked. See Union Construction Com- 
pany v. Western Union Telegraph Company, 163 Cal. 298, 125 P. 242; Godair v. 
Ham National Bank, 225 Ill. 572, 80 N. E. 407, 116 Am. St. Rep. 172, 8 Ann. Cas. 
447; Theisen v. Detroit Taxicab & Transfer Company, 200 Mich. 136, 166 N. W. 
sod L. R. A. 1918D, 715; note 71 A. L. R. at page 5; Wigmore on Evidence, § 
155. 


[2, 3] To prove notice, acquiescence, and waiver on the part of the defendant, 
the plaintiff also offered evidence tending to show that at the time he executed 
the mortgage to Collins he notified the defendant company by letter addressed to 
its home office in New York with respect thereto, asking if there was any objec- 
tion to his execution of the mortgage to Collins and that Collins be noted as a 
mortgagee. He further requested that the defendant advise him with respect to 
the matter. He received no reply to this letter. The defendant objected to the 
introduction of this testimony upon the ground that such notification was by letter; 
that presumptively the defendant company received such letter if it was mailed; 
that the letter was the best evidence of its contents and that no demand had been 
made upon the defendant to produce it; that therefore parol evidence as to its 
contents was inadmissible. Plaintiff's position was that he had given sufficient 
notice to the defendant by pleading a waiver of the condition in the policy forbid- 
ding the mortgaging of the insured property, that thereby the defendant was 
advised that plaintiff would make proof of the writing of the letter and of its 
contents, and that no further notice or demand for its production by the defendant 
was necessary. The trial court overruled the defendant’s objection. The defendant 
contends that this ruling was erroneous. 


The rule with respect to the admission of secondary evidence is well settled. 
One who expects to resort to such evidence must as a foundation for its intro- 
duction give notice to the opposing party possessing the primary evidence that he 
produce it. If such party fails to do so, secondary evidence of the contents thereof 
may be offered. There are some exceptions to this rule. One is that where, by 
reason of all the circumstances in connection with the matter, the adverse party 
having possession of the writing has notice it will be required, no demand to 
produce is necessary. “When the pleadings disclose that the contents of a docu- 
ment in the possession of the adverse party will necessarily have to be proved 
in order to establish a link in the proof of the other party’s cause of action or 
defense, a notice to produce such document at the trial is not necessary, in order 
to permit the introduction of secondary evidence of its contents.” Nichols & 
Shepard Company v. Charlebois, 10 N. D. 446, 88 N. W. 80. See, also, Hanson v. 
Lindstrom, 15 N. D. 584, 108 N. W. 798; J. L. Owens Company v. Bemis, 22 N. D. 
159, 133 N. W. 59, 37 L. R. A. (N. S.) 232; Jones on Evidence (2d Ed.) § 846. 
Plaintiff insists that the instant case is such a one. We cannot agree with him 
in this. Plaintiff pleaded a waiver of the provision against incumbrances in the 
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policy as follows: “Further answering plaintiff alleges that if any mortgage was 
executed as alleged in the amended answer herein it was made long prior to the 
loss and with the knowledge and consent of the defendant and its agent and with- 
out any objection on the part of the defendant and the defendant is thereby 
estopped to assert any defense thereto which, if any, had been waived. Further 
answering plaintiff alleges that said mortgage, if any, was made with the knowl- 
edge and consent of the defendant and with knowledge thereof the said defendant 
kept and retained the unearned premium and failed to cancel said policy.” Other 
than by these allegations as contained in its reply, plaintiff did not disclose by his 
pleadings the facts upon which his alleged waiver was predicated. He might, for 
all the pleadings disclosed, be relying as a ground for this waiver upon notice of 
the mortgage by oral communication to and assent by the defendant, as in fact 
he offered evidence to prove, upon notice by telegram or by letter, or in some 
other manner. To apply the rule in the manner for which the plaintiff contends 
in the instant case would do away with the necessity for demand in almost every 
instance. The case is quite different from the Charlebois Case, supra, on which 
the plaintiff relies. There a contract of sale of machinery provided that notice of 
breach of the warranty of fitness must be given by registered letter to the plain- 
tiff. In an action to foreclose a mortgage given to secure the purchase price, the 
defendant purchaser pleaded the breach and in that behalf alleged that he had 
complied with the conditions of the contract. On the trial he demanded the letter 
giving notice of the breach from the plaintiff and, it not being produced, offered 
oral testimony as to its contents. It was held that this testimony was admissible 
since the answer alleging compliance with the terms of the contract with respect 
to notice of breach thereof advised plaintiff that the letter would be relied upon. 


Thus holding it is apparent that a new trial must be ordered unless the defend- 
ant is correct in its contention with respect to ihe provision in the policy requir- 
ing a written indorsement to effect any change in the terms thereof; for even 
though the testimony of Bauer with respect to the conversation with Kallgren was 
properly received, and though such testimony would be sufficient to warrant the 
jury in returning the verdict that was returned, nevertheless it is impossible to say 
whether such verdict was predicated on this testimony or upon the testimony with 
respect to the notice by letter sent to the defendant at its home office in New York. 
McLeod y. Simon, 51 N. D. 533, 200 N. W. 790; Black v. Smith, 58 N. D. 109, 224 
N. W. 915. 

In support of its contention that the evidence is insufficient to sustain the 
verdict, the defendant urges that the policy was avoided when the plaintiff, with- 
out the written consent of the defendant indorsed thereon, mortgaged the property. 
In that behalf defendant relies upon the following provisions contained in the 
policy: “Unless otherwise provided by agreement in writing added hereto, and 
except as to any lien, mortgage or other encumbrance specifically set forth and 
described in Paragraph B of this policy, this Company shall not be liable for loss 
or damage to any property insured hereunder while subject to any lien, mortgage, 
or other encumbrance.” And: “ * * * no officer, agent, or other representative 
of this Company shall have power to waive any of the terms of this policy unless 
such waiver be written or attached hereto; nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the Assured unless 
so written or attached.” These two provisions are in effect the same and forbid 
any change in terms or any waiver of conditions except by agreement in writing 
indorsed upon or attached to the policy. 


Unquestionably there are many cases sustaining the defendant's contention 
in this regard. These cases hold that where the policy prescribes how its condi- 
tions may be waived, they cannot be waived in any other manner. See 5 Cooley’s 
Briefs on Insurance (2d Ed.) p. 4178, and cases cited. Plaintiff, however, insists 
that the contrary rule has been adopted in this state, and that notwithstanding any 
Provisions in the policy forbidding the mortgaging of the property, the defendant 
has so acted by and through its agents as to have waived the same and is now 
estopped to rely thereon. 

[4] There can be no question but that in this jurisdiction the rule is firmly 
established that notwithstanding any provisions in the policy itself or any limita- 
tions placed upon the authority of the agent issuing the same, if the insured in 
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good faith discloses to the insurer’s agent prior to the inception of the policy 
facts which are inconsistent with and contradictory of the terms and conditions 
of such policy, nevertheless the policy is effective if it is delivered and the insurer 
receives and retains the premium therefor. See Leisen v. St. Paul Fire & Marine 
Insurance Company, 20 N. D. 316, 127 N. W. 837, 30 L. R. A. (N. S.) 539; Yusko 
v. Middlewest Fire Insurance Company, 39 N. D. 66, 166 N. W. 539; Horswill y. 
North Dakota Mutual Fire Insurance Company, 45 N. D. 600, 178 N. W. 798. 
Anderson y. United States Fire Insurance Company, 57 N. D. 462, 222 N. W. 609. 
And it seems to us that notwithstanding any provision in a policy that waivers 
of the terms thereof must be in writing attached to or indorsed thereon to be valid 
and binding, nevertheless the conditions of the policy may be waived by parol. 


Forfeitures are not favored by the law, and we have applied this rule in the 
construction of insurance contracts. Conditions inserted in policies of insurance, 
for breach of which they may be avoided, are for the benefit of the insurer. 
Accordingly, breaches of such conditions do not ipso facto avoid the policies, but 
only render them voidable at the option of the insurer. Consequently they may 
be waived. In Lechler v. Montana Life Insurance Company, 48 N. D. 644, 186 
N. W. 271, 273, 23 A. L. R. 1193, it was held that a clause in an insurance policy, 
to the effect that it could not be altered by an agent or its provisions waived 
except by written agreement of the company, is for the benefit of the company 
and may be waived by it. In that case Judge Birdzell, who wrote the prevailing 
opinion, quoted with approval from Knickerbocker Insurance Company v. Norton, 
96 U. S. 234, 24 L. Ed. 689, as follows: “But a party always has the option to waive 
a condition or stipulation made in his own favor. The company was not bound to 
insist upon a forfeiture, though incurred, but might waive it. It was not bound 
to act upon the declaration that its agents had no power to make agreements or 
waive forfeitures; but might, at any time, at its option, give them such power. 
The declaration was only tantamount to a notice to the assured, which the com- 
pany could waive and disregard at pleasure. In either case, both with regard to 
the forfeiture and to the powers of its agent, a waiver of the stipulation or notice 
would not be repugnant to the written agreement, because it would only be the 
exercise of an option which the agreement left in it. And whether it did exercise 
such option or not was a fact provable by parol evidence, as well as by writing, 
for the obvious reason that it could be done without writing.” See, also, Pfaffen- 
gut v. Export Insurance Company, 55 N. D. 112, 212 N. W. 518, and cases cited; 
Anderson v. Insurance Company, supra. Consistent with this theory, retention of 
the unearned portion of the premium for an unreasonable period, with knowledge 
on the part of the insurer of a breach of condition, tends to evidence a waiver of 
the right to avoid. Yusko v. Insurance Company, supra. And so does any other 
act on the part of the insurer inconsistent with an intention to exercise the option 
to rely upon the forfeiture. Pfaffengut v. Insurance Company, supra. Likewise, 
where the insurer has knowledge of breaches of condition giving rise to the right 
to exercise the option to avoid and the circumstances are such that the insurer 
ought in fairness to speak but remains silent, he will be estopped to deny a 
waiver. Mr. Freeman, in his note in 107 Am. St. Rep. at page 105, says with 
respect to this question of waiver: “The fact that a waiver was forbidden in the 
policy, or if not there forbidden, was there provided to be done in a designated 
manner or by a designated agent only, while it is material, and in the absence of 
other evidence, controlling, is by no means final. The ultimate question, no matter 
what the policy says, is, Did the insurer waive the condition, so that it must be 
held estopped from denying such waiver? If so, the waiver is as effective as if 
it fell within the express terms of the policy and had been accomplished by the 
act and in the manner therein provided for.” As supporting this statement of 
the law he cites a multitude of cases. See, also, 14 R. C. L. 1163 et seq.; 26 C. J. 
304 et seq. Contracts of insurance need not be in writing and so modifications 
of such contracts when in writing may be by parol. A stipulation forbidding a 
waiver by parol may itself be waived. Accordingly, it necessarily follows that 
given a state of facts that shows knowledge by an insurer of breach of condi- 
tion, such knowledge having been acquired directly by the insurer or through an 
agent authorized to act, a waiver or an estoppel to deny a waiver may result 
though there be no writing. And this regardless of any provisions to the contrary 
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in the policy. See McDowell v. Fireman’s Fund Insurance Company, 49 N. D. 176, 
191 N. W. 350. ; . 

[5] In the instant case it is undisputed that Kallgren was the defendant’s 
general agent within the state of North Dakota. He issued the policies. He had 
authority to cancel them or modify their terms by written indorsement. Accord- 
ing to the evidence adduced by the plaintiff, he called Kallgren before the objec- 
tionable mortgage was executed and obtained permission to make it. He made it 
relying upon that permission. Not only that, plaintiff also wrote to the company 
at its home office in New York advising it he was mortgaging the automobile. He 
gave the name of the mortgagee and requested that the latter be noted as a mort- 
gagee. He inquired if there was any objection to the mortgaging of the automo- 
bile and asked that he be advised if there was any objection. He received no 
response to this letter. The premium had already been paid but the defendant, 
though thus apprised of the execution of the mortgage and of the plaintiff’s con- 
cern and inquiry with respect to it, retained the premium and made no offer to 
return it until after the automobile had been destroyed and this action begun. 
It seems to us, therefore, that the record will sustain a finding that the defendant 
company had knowledge or was charged with knowledge of the execution by the 
plaintiff of the mortgage to Collins, and that with such knowledge the defendant 
and its officers and agents having authority to act either waived the condition or 
so acted as to estop the defendant from denying such a waiver. Accordingly, 
we hold that the evidence is sufficient to sustain the verdict. 

But the plaintiff further urges that even though there was error in the admis- 
sion of testimony tending to show notice by letter sent to the defendant at its 
New York office, nevertheless this was error without prejudice because it stands 
undisputed on the record that Bauer knew of the execution of the mortgage to 
Collins. In that behalf, plaintiff contends that under the statute, section 4959, 
C. L. 1913, providing: “Whoever solicits insurance on behalf of any insurance 
corporation or person desiring insurance of any kind, or transmits an application 
for a policy of insurance, other than for himself, to or from any such corpora- 
tion, or who makes any contract for insurance, or collects any premium for 


insurance, or in any manner aids or assists in doing either, or in transacting any 
business of like nature for any insurance corporation, or advertising to do any 


such thing, shall be held to be an agent of such corporation to all intents and 
purposes, unless it can be shown that he receives no compensation for such serv- 
ices, * * * ” Bauer was the defendant’s agent and therefore Bauer’s knowledge 
was the defendant’s knowledge. We cannot agree with the plaintiff in these 
respects. The testimony is undisputed that Bauer sold the plaintiff the automo- 
bile. This sale was by written conditional contract. Among other provisions 
the contract stipulated: “Seller may insure said property against fire and theft to 
properly protect purchaser, seller, and seller’s assignee. The purchaser agrees to 
pay the premium upon demand and that on failure to do so payment of said 
premium shall be secured by this contract.” Bauer assigned the contract to the 
Universal Credit Company. He guaranteed the payment to be made by the plain- 
tiff thereunder. The Universal Credit Company made application to the defendant 
for the policy. Bauer never at any time acted for or represented the plaintiff in 
any dealings with the defendant company excepting when, according to his testi- 
mony, he called Kallgren respecting the giving of the mortgage. The statute, 
section 4959, supra, can have no application under these circumstances. 
The judgment must be reversed, and a new trial ordered. 
Birdzell, C. J., and Christianson, Burr, and Burke, JJ., concur. 


FARRELL v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
Limited. No. 7363. 
Supreme Court of Rhode Island. Nov. 15, 1933. 
168 Atlantic Reporter 911. 
1. INSURANCE. 


Where Massachusetts motorist had Massachusetts liability policy and Massa- 
chusetts statute provided only for suit in equity by injured party against insurer, 
person injured in Rhode Island automobile accident held not entitled, after obtain- 


ne 


ing judgment against motorist, to sue motorist’s insurer in law action under 
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Rhode Island statute, but could proceed against insurer in equity (Gen. Laws 

R: I. 1923, c. 258, § 7; G: L.-Mass.. (Ter. Bd]. c. 475, § 113; c. 214, '§ 3:1: 10). 
(For other cases, see Insurance, Dec. Dig. § 59134.) 

2. INSURANCE. 

Right of insured’s judgment creditor to sue insured’s liability insurer, being 
purely statutory, must be pursued by statutory methods (Gen. Laws R. I. 1923, 
c. 258, $ 7; G. L. Mass. [Ter. Ed] c. 175, $ 113; c. 214, § 3, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Exceptions from Superior Court, Providence and Bristol Counties; Hugi: 
B. Baker, Presiding Justice. 

Action by Charles L. Farrell against the Employers’ Liability Assurance Cor- 
poration, Limited. Decision for plaintiff, and defendant brings exceptions. 

Exception to the decision sustained, and ‘record remitted, with direction. 

Edmund F. Beagan and Robert P. Beagan, both of Providence, for plaintiff. 

Sherwood & Clifford and Sidney Clifford, all of Providence, for defendant. 

Murpock, Justice. 

This is an action on debt brought to recover from the defendant the amount 
of the judgment obtained by the plaintiff in the superior court against one Adolphus 
J. Holmes for injuries sustained by reason of the negligent operation in this 
state of an automobile owned by said Holmes, whose residence is in the common- 
wealth of Massachusetts. 


The present action was tried by a justice of the superior court sitting without 
a jury and decision was rendered for the plaintiff for the amount of the aforesaid 
judgment. The case is here on defendant’s exceptions; to the decision and to 
rulings admitting and rejecting testimony. 

The defendant issued in Massachusetts its policy of insurance to said Holmes 
and incorporated therein the following prevision: “No statement made bv the 
Assured or on his behalf either in securing this policy or in securing the registra- 
tion of the motor vehicle or trailer covered thereby and no violation of the terms 
of this Policy and no act or default of the Assured, either prior or subsequent to 
the issuance of this Policy, shall operate to defeat or avoid this Policy so as to 
bar recovery within the limit provided in this Policy by a judgment creditor 
proceeding under the provisions of section 113 of chapter 175 and clause 10 of 
section 3 of chapter 214 of the General Laws.” 

Clause 10 of section 3 referred to in the above quotation gives to the Supreme 
and superior courts original and concurrent jurisdiction in equity in “suits to reach 
and apply in satisfaction of the judgment for the loss or damage for bodily 
injury or death by accident or for damage to property * * * the obligation of an 
insurance company to the judgment debtor under a policy insuring him against 
liability for loss or damage from such injury or death by accident or such damage 
to property.” 

[1-3] The defendant contends that the plaintiff cannot maintain his action at 
law for the reason that, under the law of Massachusetts which he invokes, recovery 
must be sought in equity. This contention we think is sound. The right which 
the plaintiff asserts is not a right at common law but is conferred by statute and 
must be pursued by the method prescribed by the statute. 


We have held that extraterritorial force cannot be given to a statute of this 
state. Coderre v. Travelers’ Ins. Co., 48 R. I. 152, 136 A. 305, 54 A. L. R. 512; 
Riding v. Travelers’ Ins. Co., 48 R. I. 433, 138 A. 186. The plaintiff seeks recovery 
and relies on a contract made in Massachusetts where, by the express terms of 
the statute which were recited in the contract, he must proceed in equity. To 
allow him to maintain his present action at law would, in effect, be giving extra- 
territorial force to our statute (Gen. Laws 1923, c. 258, § 7) which permits in this 
state recovery under similar circumstances in an action at law. In Moies v. 
Sprague, 9 R. I. 541, this court held: “That where a statute creates a right or 
liability and prescribes a remedy, the remedy prescribed is the only remedy.” 
Fourth National Bank vy. Francklyn, 120 U. S. 747, 7 S. Ct. 757, 30 L. Ed. 825. 

The plaintiff relies on Lundblad v. New Amsterdam Casualty Co., 265 Mass. 
158, 163 N. E. 874. That case was an action at law brought in Massachusetts 
under the provisions of section 7, chapter 258, General Laws of Rhode Island, 
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and it was held that the action was maintainable in Massachusetts at law as pro- 
vided in said statute. Statements in the opinion which the plaintiff here main- 
tains are favorable to his position were made with reference to our statute and 
not to a Massachusetts statute. 

For the foregoing reasons we conclude that the plaintiff has mistaken his 
remedy, but it does not follow that he is without a remedy in this state. While 
our statute provides for recovery in an action at law, nevertheless the right to 
recover directly from an insurance company on a policy issued to a judgment 
debtor rests on the equitable principle of subrogation and it therefore may prop- 
erly be enforced in equity as provided in the Massachusetts statute. 

[4] We find no merit in defendant’s further contention that the contract of 
insurance on which suit was brought is contrary to the public policy of this state. 
The purpose of the statute of both states is to secure to an injured party the 
benefit of a contract of insurance entered into between the party causing the injury 
and the insuring company. The fact that the Massachusetts statute (G. L. [Ter. 
Ed.] Mass. c. 175, § 113A, cl. 5) makes recovery more certain by depriving the 
insuring company of certain defenses is not so contrary to our public policy as to 
warrant a denial of a remedy in our courts to one seeking recovery, in a proper 
action, on a policy of insurance similar to the one in suit. 

The defendant’s exception to the decision is sustained on the ground that 
the superior court sitting as a court of law was without jurisdiction to entertain 
the action. In this view of the case, it is unnecessary to consider the defendant’s 
other exceptions. 

The papers in the case are ordered remitted to the superior court with direc- 
tion to dismiss the action without prejudice to the right of the plaintiff to prose- 
cute his claim in equity. 





AGRICULTURAL INS. CO. OF WATERTOWN, N. Y. v. MORGAN- 
WOODWARD AUTO CO. No. 9137. 
Court of Civil Appeals of Texas. 
San Antonio. 
Oct. 11, 1933. 
Rehearing Denied Novy. 8, 1933. 
63 Southwestern Reporter (2d) 1087. 
INSURANCE. 

\mended petition, filed more than four years after original petition, from 
which it differed only in theory of right of recovery on theft policy, amended 
petition alleging ownership of stolen car and original petition alleging that insured 
was subrogated to mortgagee’s rights, held not to present new cause of action 
barred by limitation. 

(For other cases, see Insurance, Dec. Dig. § 622[6].) 

\ppeal from County Court At Law No. 1, Bexar County; McCollum Burnett, 
Judge. 

: Action by the Morgan-Woodward Auto Company against the Agricultural 
Insurance Company of Watertown, N. Y. From a judgment in favor of plain- 
tiff, defendant appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris and Hubert W. Smith, all of Dallas, for 
appellant. 

Fred Russi and George R. Thomson, both of San Antonio, for appellee. 

SmitH, Justice. 

This action was brought against the insurance company to recover upon 
an automobile theft policy issued by it to Morgan-Woodward Auto Company, 
a partnership, engaged in buying and selling new and used motor cars. From 
an adverse judgment the insurance company has appealed. 

The policy was issued on October 12, 1925, and the alleged theft of the insured 
car occurred on December 8, 1925. This suit was commenced on an original peti- 
tion filed on June 29, 1927, and was tried on an amended petition filed on February 
8, 1932, and it is first contended by appellant that the amended petition presented, 
and the appellee recovered upon, a new and different cause of action than that 
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set up in the original petition, and that the latter was barred by the four-year 
statute of limitation. We overrule this contention. The cause of action asserted 
in both petitions was identical as to parties, as well as in all allegations of essen- 
tial facts, including the allegation that appellee was the owner of the car. The 
only difference in the two petitions was in appellee’s allegations of the nature of 
its right of recovery under the policy declared upon in both petitions. In the 
original petition, after alleging its ownership of the car, appellee alleged that it 
had paid off a mortgage debt held against the car by a bank in Houston, and 
thereby became subrogated to the right of said bank to recover the amount of 
said debt, in accordance with a loss payable clause in the policy, in favor of said 
bank. In the amended petition appellee, after repeating all the other facts alleged 
in the original petition, omitted all allegations relating to subrogation, and sought 
recovery solely upon the ground of ownership. We are of the opinion that the 
cause of action thus asserted in the amended pleading was not so different from 
or foreign to that originally asserted as td constitute a new cause of action, within 


the contemplation of the statute of limitation. We overrule appellant’s proposi- 
tions 2 to 5, inclusive. 


Appellant defended upon the ground among others, that appellee had violated 
the unconditional ownership clause of the policy sued on. We overrule this con- 
tention, embraced in appellant’s proposition No. 6. The record indicates appellee 
was an extensive dealer in automobiles which it was constantly buying and sell- 
ing, and that the policy in question, in the amount of $150,000, was blanket in 
form, and contemplated coverage upon all cars which passed into appellee’s owner- 
ship during the term of the policy. 

Appellant complains that appellee failed to affirmatively allege or prove that 
the car in question was not lost under conditions which, under specific provisions 
of the policy, would excuse appellant from liability. We overrule the propositions 
in which this question is presented. The exceptions set up in this complaint were 
rendered wholly immaterial by reason of the fact that there was no relation 
between those exceptions and the actual loss. Had the record disclosed any ap- 
plicability of those éxceptions to the loss, then there might have been some merit 
to appellant’s contentions, but not otherwise. 

\ppellant presents other propositions, but they are without merit, and are 
overruled. 

The judgment is affirmed. 


BEATTY v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited. 
Supreme Court of Vermont. Washington. Nov. 7, 1933. 
168 Atlantic Reporter 919. 
1. INSURANCE. 


In action on automobile liability policy, evidence supported finding that 
insured believed insurer intended to defend, on insured’s behalf, action against 
insured and pay any judgment recovered. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Clause of automobile liability policy that automobile would not be used to 
carry passengers for consideration was promissory warranty, and, nothing else 
appearing, breach would avoid policy during period of such use. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

4. INSURANCE. 

Clause of automobile liability policy that policy did not cover use of automo- 
bile for carrying passengers for consideration was exception from risk insured 
against. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Where liability insurance company, with knowledge of facts and no effective 
reservation of its rights under policy, defends action against insured, insurer 
is estopped to deny its liability on ground risk was not covered. 

(For other cases, see Insurance, Dec. Dig. § 388[5.]) 
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7. INSURANCE. 

Automobile liability insurer, by proceeding to defend action against insured 
with knowledge of its claimed nonliability under policy, and of absence of 
insured’s assent to proposed reservation of its rights under policy, held estopped 
to claim loss was not covered by contract. 

Insurer was estopped under such circumstances because insured was 
prejudiced by insurer’s proceeding to defend action, since insurer had 
complete control and management of insured’s interest, and insured was 
deprived of any advantage that he might have had if defense had been 
conducted by his own council, and insured was also prejudiced because 
insurer’s attorney during course of trial filed answer announcing he was 
attorney for insurer, who was real defendant, and charged client with 
atempt to defraud insurer, so that insured’s good faith and honesty 
were publicly impugned. 

(For other cases, see Insurnace, Dec. Dig. § 388[5].) 


Exceptions from Washington County Court; Deane C. Davis, Judge. 

Action by John Beatty against the Employers’ Liability Assurance Corpora- 
tion, Limited. Judgment for plaintiff, and defendant brings exceptions. 

Judgment affirmed. , 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Graham, 
IJ. 

Henry Milne, John J. Finn, and J. Ward Carver, all of Barre, for plaintiff. 

Marcell Conway, of Barre, for defendant. 

Mouton, Justice. 

This is an action of contract upon a policy of liability insurance. After a 
trial by the court and a finding of facts made and filed, judgment was entered 
for the plaintiff. The case is before us upon defendant’s exceptions. 

The facts as found are as follows: On the 7th of June, 1929, the defendant 
issued a policy of automobile liability insurance to the plaintiff, which contained 
the following: 

“Agreed I. (a) To settle or to defend in the manner hereinafter set forth 
against claims resulting from the liability imposed upon the Assured by law ou 
account of bodily injuries, including death at any time resulting therefrom, cov- 
ered by this policy and accidentally sustained by any person or persons except those 
excluded thereunder. 


“(b) To pay and satisfy judgments rendered against the Assured in legal 
proceedings defended by the Corporation and to protect the Assured against the 
levy of executions issued against the Assured upon the same, all subject to the 
limit expressed in item 5 of the Declaration. 

“(c) To pay * * * all costs taxed against the Assured in any such pro. 
ceedings; and all interest accruing before or after entry of judgment and up to 
the date of payment by the Corporation of its share of any judgment.” 


“Agreement III. To defend as in this policy provided in the name and on 
behalf of the Assured any suits or other proceedings alleging such injuries and 
demanding damages on account thereof which may at any time be instituted 
against the Assured on account of such injuries, although such suits, proceedings, 
allegations, and demands are wholly groundless, false or fraudulent.” 


“Agreement V. This policy ccvers, except as provided in Agreement VI. (a) 
bodily injuries, including death at any time resulting therefrom, accidentally sus- 
tained by any person or persons, other than employees engaged in operating or 
caring for the automobiles covered, as a result of the ownership, maintenance, 
operation, or use of any of the automobiles enumerated and described. * * *” 


“Agreement VI. This policy shall not cover: (a) when any of the said auto- 
mobiles are being * * * (4) used for renting or livery use or the carrying of 
passengers for a consideration. Condition J. The named Assured by the accept- 
ance of this Policy declares the several statements in the Declarations hereby 
made a part hereof to be true, and this policy is issued upon such statements 
* * * Declarations. Item 7. None of the automobiles herein described is or 
will be rented to others or used to carry passengers for a consideration during 
the period of this Policy.” 
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On the 21st of September, 1929, the plaintiff left his home in Graniteville, 
Vt., driving the automobile covered by the policy. With him was his mother, 
Mary Beatty, and their destination was Eustis, Canada. At Craftsbury, Vt., ar 
accident took place, and Mrs. Beatty was injured. Before leaving home, the 
plaintiff and his mother made an agreement that the former would furnish, and 
drive, his automobile, and the latter would pay the expense of the trip. In pur- 
suance of this agreement, Mrs. Beatty purchased ten gallons of gasoline and two 
quarts of oil shortly after they started. This was the only occasion on which the 
plaintiff carried a passenger under such an arrangement. 

On the 2d of February, 1932, Mary Beatty brought suit against the plaintifi, 
alleging that her injuries were caused by the negligent operation of the latter’s 
automobile. After service of the writ, the plaintiff gave notice to the defendant 
herein, and it employed an attorney at law to investigate the claim and conduct 
the defense. The plaintiff informed the attorney as to the agreement with his 
mother and the purchase of gasoline and oil by her. 

On the 26th of March, 1932, the attorney wrote to the plaintiff herein, calling 
attention to the provisions of the policy, which stated that it should not cover 
when the automobile was being used for carrying passengers for a consideration, 
and stating that his clients (referring thus to the defendant herein) considered 
that the plaintiff had violated the provisions and warranties of the policy ir 
transporting his mother for some compensation. He suggested that the plaintiff 
should call at his office and “sign an agreement to the effect that my clients will 
not waive any rights they may have by reason of your having violated the terms 
of your policy in the event that I proceed to defend this case as their attorney.” 
The letter went on to say: “If you believe that the arrangement between you and 
your mother was not a violation of the terms of your policy and my clients are 
liable for the defense of your case and payment of judgment, then I will defend 
this suit for you on behalf of the Employer’s Liability Assurance Corporation, 
Ltd., under a reservation of my client’s rights leaving the final action of coverage 
to be determined after the trial of the pending case. The trial of the pending case 
of your mother against yourself may be determined if the arrangement between 
you and your mother amounted to a violation on your part of the terms of your 
policy. I would appreciate your arranging to enter into such an agreement with 
me, but under the circumstances whether or not you agree with it, I propose to 
defend this suit under those conditions. If it shall appear, after a judgment, that 
your mother was carried as a passenger for a consideration, then I believe the 
case will not be covered by your policy, and we will not be obliged to pay any 
judgment that may be rendered. The case will be defended to the best of my 
ability and you are at liberty, if you see fit, to associate counsel with me in the 
defense of the case at your own expense.” The plaintiff wrote in reply, on the 
7th of April, saying that “I do not consider that I violated the terms of my insur- 
ance policy and that [ expect that you will defend me in behalf of the Empoyer’s 
Liability Insurance Co., and that the Company will also pay any judgment my 
mother may procure against me. You may feel sure that I have nothing to do 
with the action my mother brings against me, and I will do everything that is 
right and just in the matter.” 


Neither the attorney nor any one else acting for the defendant replied to this 
letter, and no further communications, written or verbal, occurred between the 
plaintiff and the defendant regarding the extent to which the defendant would 
defend the case or the attorney would act as counsel therein. The plaintiff made 
no attempt to employ personal counsel, and believed that the insurance company 
intended to defend the case and to pay any judgment obtained against him. When 
the case came on for trial, the attorney represented the present plaintiff, and had 
sole charge and control of the defense until after the verdict was returned and 
judgment entered thereon. : 


Both Mary Beatty and the plaintiff took the stand as witnesses, and each 
testified in substantial accord to the agreement concerning the payment of the 
expenses, and the purchase of the gasoline and oil. After their testimony had 
been given, the attorney obtained leave to file, and did file, an answer, which con- 
tained a general denial of liability on the part of John Beatty, and then alleged 
that John Beatty was insured in the Employer’s Liability Assurance Company, 





Auto.] Beatty v. Employers’ Liability Assurance Corp., Ltd. 779 


Limited, which company was defending the action on the ground of the nonlia- 
bility of the defendant John Beatty; that Mary Beatty and John Beatty had “by 
this action and otherwise, jointly colluded to defraud and injure the said Em- 
ployer’s Liability Assurance Company, Ltd., who is the real defendant in this 
cause: and by reason of said collusion to unlawfully defraud said Employer's 
Liability Assurance Company, Ltd., of large sums of money and its legal rigitts 
in said cause”; and that “the attorney for the defendant in this cause is also 
the attorney for said insurance company and interposes the defense of collusion 
between the plaintiff and defendant on behalf of said insurance company.” The issue 
of fraud and collusion was submitted to the jury. 

The verdict was for Mrs. Beatty, and later on judgment was entered on the 
verdict and the costs were taxed, the whole amounting to $2,546.30. 

On the 27th of April, the attorney wrote to John Beatty saying that his 
client, the defendant herein, refused to pay the judgment and any further liability 
“by reason of the violation of the terms of your policy which violation was proved 
through the verdict rendered.” He also notified the plaintiff that he was with- 
drawing from the case, and that the latter might, if he desired, secure other 
counsel to protect him on appeal. 

On the 13th of July, an execution issued against the plaintiff, and he was 
committed to the county jail, where he remained four days, when he was released 
on furnishing a bail bond, to procure which he employed counsel. The attorney 
was duly advised of the plaintiff’s incarceration, and notified that he would look 
to the insurance company for damages. The judgment and costs are still unpaid. 

The position of the defendant is that the accident did not take place within 
the coverage of the policy, because the automobile was then being used for the 
carriage of a passenger for consideration; and that it is entitled to its legal rights 
under the policy. 

The position of the plaintiff is that his agreement with his mother and the 
purchase of gasoline and oil by her did not make the journey a carriage for 
consideration: and, even if it did, it was a single instance only, and the policy, 
rightly construed, must be taken to refer to the carriage of passengers as a 
business; and that the defendant, by its conduct, has waived the provision of the 
policy, or is estopped from taking advantage of it in defense of this action. 


[1] For the purposes of this opinion we may assume (although we are far 
from deciding) that the defendant’s position regarding the clause in question 1s 
sound, and proceed to consider the other issues raised. To do so, however, we 
must first give attention to an exception taken by the defendant to the finding that 
the plaintiff believed that the company intended to defend the case on his behalf 
and to pay any judgment recovered against him. The ground of this exception 
is the lack of supporting evidence. But the letter written by him in response to 
the one received from the attorney, in which he stated his expectations as to the 
defense of the case and payment of whatever judgment might be rendered, coupled 
with the ensuing complete silence upon this point, on the part of the defendant 
insurance company, or its representatives, tended to show what his belief was, 
and was a sufficient basis for the finding. The exception is overruled. 

[2] “Waiver” and “estoppel,” as applied to contracts of insurance, are terms 
which are interchangeably used, and in each case the meaning and result are the 
same. Pellon v. Connecticut General Life Ins. Co. (Vt.) 168 A. 701. Yet they are 
in their elements essentially different. “A waiver involves the act or conduct o? 
one of the parties to the contract, only. An estoppel involves the act or conduct 
of both parties to the contract. * * * A waiver is the intentional relinquisti- 
ment of a known right. * * * It involves both knowledge and intent. An 
estoppel may arise where there is no intent to mislead. A waiver does not 
necessarily imply that one has been misled to his prejudice or into an altered 
position. * * * An estoppel always involves this element. A waiver may amount 
to an estoppel, but not necessarily so.” Webster v. State Mutual Fire Ins. Co., 81 
Vt. 75, 80, 69 A. 319, 320; Foundry Mfg. Co. v. Farr, 96 Vt. 382, 387, 119 A. 885. 

This distinction and its application to certain clauses in contracts of insur- 
ance are illustrated in Draper v. Oswego County Fire Relief Association, 190 
N. Y. 12, 82 N. E. 755. In that case, a fire insurance policy povided that the com- 
pany would not be liable “for any loss resulting from any open fire, built by the 
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insured with his knowledge or consent, within fifty feet from any insured build- 
ing.” The plaintiff's barn took fire from a spark from a bonfire which the plain- 
tiffs had ignited to burn rubbish, which fire was forty feet from the building 
The claim was made that the company, by its conduct, had waived this provision 
of the policy, and only this issue was submitted to the jury. The Court 01 
Appeals held that this was error, and said, in the course of its opinion (page 17 
of 190 N. Y., 82 N. E. 755, 756): “The doctrine of waiver is to relieve against 
forfeiture. It requires no consideration for a waiver, nor any prejudice or injury 
to the other party. The provision cited from the policy in this case, however, is 
not a condition the breach of which works any forfeiture. It is simply an excep- 
1ion from the risk insured against. In other words, the policy does not cover a 
loss arising from any of the causes specified in the by-laws, but nevertheless it 
remains in full force and effect until the subject-matter of the insurance is 
destroyed. * * * To recover in this case, it was therefore necessary for the 
plaintiffs to establish, not that the defendant waived the breach of a condition 
of the policy, but that in some way the obligation of the defendant was so ex- 
tended as to include loss from a bonfire situated within fifty feet of the insured 
Suildings. There is no pretense that any oral contract between the parties 
included such a loss; and hence there can be no right to a reformation of the 
policy. The only other ground on which the plaintiffs could succeed was by 
establishing that the defendant has estopped itself from denying that the loss 
1ell within the terms of the policy by some action or conduct which had misled 
the plaintiffs to their injury.” See, also, Gerka v. Fidelity & Casualty Co., 251 
N. Y. 51, 56, 167 N. E. 169; Humes Construction Co. v. Philadelphia Casualty 
Co., 32 R. I. 246, 79 A. 1, 3, 4, Ann. Cas. 1912D, 906: Belt Automobile Ind. Ass'n 
v. Ensley, etc., Co., 211 Ala. 84, 99 So. 787, 790. 

[3] In the policy involved in the case before us, there are two clauses which 
deal with the use of the insured automobile for the carriage of passengers for a 
consideration. One of them occurs among the declarations which are declared to 
be true by the insured and is that the automobile will not be so used. This is a 
promissory warranty (see Record v. Royal Ins. Co., 253 Mass. 617, 619, 149 N. E. 
546: Elder v. Federal Ins. Co., 213 Miass. 389, 390, 391, 100 N. E. 655) and, 
nothing else appearing, a breach of it would avoid the policy during the period 
of such use. Allen v. Berkshire, etc., Ins. Co. (Vt.) 168 A. 698. But, since this 
result would be a forfeiture, and the provision is for the benefit of the insurer 
the latter may, by conduct or otherwise; be taken to have elected not to insist 
upon it. See Cummings v. Conn. Gen. Life Ins. Co., 102 Vt. 351, 360, 148 A. 484 
Thus, the doctrine of waiver may be applied, although, if the insured has been 
prejudiced by reliance upon such conduct, the elements of an estoppel are also 
present, for, as we have seen, a waiver may amount to an estoppel. Websters v. 
State Mutual Fire Ins. Co., supra. We need, however, give no further attention 
to this clause, because the letter of the attorney to the plaintiff placed the denial 
of liability solely upon the provision which remains for consideration. 

[4] This clause is found among the agreements of the policy, and states, that 
“this policy does not cover” the designated use of the automobile. This provision, 
like that in the Draper Case, supra, is not a condition the breach of which causes 
a forfeiture, but is an exception from the risk insured against. If this agreement, 
on the assumption that defendant's construction of it is sound, is not an impedi- 
ment to recovery in this case, it must be because, on the facts as found and the 
inferences which may be fairly drawn from such facts, the defendant has estopped 
itself from denying that the loss has fallen within the terms of the policy by some 
conduct upon which the plaintiff has relied to his prejudice. 

[5] Where a liability insurance company, with knowledge of the facts, and 
no effective reservation of its rights under its policy, takes charge of and defends 
an action against the insured, it is held to be estopped to deny its liability upon 
the ground that the risk was not covered. Lunt v. Astna Life Ins. Co., 261 Mass. 
469, 473, 159 N. E. 461, 463; Rieger v. London Guarantee & Accident Co., 202 
Mo. App. 184, 215 S. W. 920; Rosenbloom v. Maryland Casualty Co., 153 App. 
Diy. 23, 137 N. Y. S. 1064, 1065, and see Fairbanks Canning Co. v. London Guar- 
anty, etc., Co., 154 Mo. App. 327, 133 S. W. 664, 666. The insurer may, if it is in 
doubt as to its liability, refuse to assume the defense, and await the result, thus 
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leaving the insured free to defend or compromise in his own way through his 
own counsel; or it may obtain some agreement with the insured, under which, by 
proceeding to defend, it shall not be considered to have enlarged its obligation 
under the policy, thus reserving its rights under that instrument. Humes Construc- 
tion Co. v. Philadelphia Casualty Co., 32 R. I. 246, 250, 251, 79 A. 1, 3, Ann. Cas. 
1912D, 906; Tozer v. Ocean, etc., Corp., 99 Minn. 290, 109 N. W. 410, 411. 

[6] In the instant case full information as the arrangement between the 
plaintiff and his mother, concerning the payment of the expenses of the auto 
mobile trip, was imparted to the attorney by the plaintiff. The attorney in his 
subsequent letter stated clearly the position of the insurer that, by reason of the 
arrangement, the risk was not covered by the policy, and requested an agreement 
from the plaintiff that, by proceeding to defend, the insurer should not be taken 
to have abandoned its right thereunder. He suggested the employment of other 
counsel, to be associated with him, at the plaintiff's expense. But he did not 
renounce the defense or retire from the control and management of it. On the 
contrary, he distinctly stated that, whether or not the plaintiff agreed, he pro- 
posed to defend the action under the conditions mentioned. There was, however, 
no assent on the part of the plaintiff to this proposition. In his letter to the 
attorney he unequivocally asserted his expectation that the action would be 
defended, and the judgment, if obtained against him, would be paid. Complete 
silence upon this point was thereafter maintained by the attorney, and everybody 
else who was active on behalf of the defendant, and the plaintiff rested in the 
belief that the latter would defend, and pay whatever damages might be rocevered. 
He employed no counsel, and the attorney remained in sole charge. There 1s no 
specific finding that the plaintiff relied upon this situation, but, from the facts 
found as to his belief and failure to retain counsel, it is a fair inference that 
he did so rely, and so we may presume, in support of the judgment, that suck 
inference was drawn by the trial court. Labor v. Carpenter, 102 Vt. 418, 422, 148 
A. 867. 

The situation is, in many respects parallel with that disclosed in Gerka_ v. 
Fidelity & Casualty Co., 251 N. Y. 51, 167 N. E. 169. In that case the policy did 
not cover in case of injury to a person by a vehicle while being driven by a 
person under 16 years of age. At the time of the accident, a youth under 16 was 
driving. Before the trial, the attorney employed by the insurance company was 
informed of this fact, and wrote to the insured that “under the circumstances we 
are hereby advising you that further handling of this case on our part on behalf 
of the Fidelity and Casualty Co. of N. Y. is being done under a full reservation 
of all policy rights, pending a complete and thorough investigation of all th= 
facts connected with the matter.” The president of the insured called upon the 
attorney and informed him that “we could not accept their reservation; that we 
paid for a policy and did not intentionally breach that policy, and we would hold 
them to it and that they would either protect us under the policy or we would 
take our own lawyer and hold them liable for whatever we might lose thereby.” 
Nothing further was said upon this subject. The court said (page 57 of 251 N. Y.., 
167 N. E. 169, 170): “The defendant did not at any time offer to turn over the 
papers in the action to the insured. It continued with the defense of the action, 
paid the witness fees, conducted the trial, appealed to the Appellate Division, and 
offered to pay the plaintiff a sum of money to settle the action’ Its conduct was 
inconsistent with its later claim of nonliability under the policy. When it pro- 
ceeded with the defense of the negligence action, with knowledge of its claimed 
defense under the policy, it made its election and stopped itself from now urging 
that defense.” 

[7] So, here, we hold that by proceeding to defend the action brought against 
the insured, with knowledge of its claimed nonliability under the policy, and of 
the absence of assent by the insured to the proposed reservation, the defendant is 
estopped from claiming that the loss was not covered by the contract of insurance. 

The authorities cited by the defendant are, in the main, distinguishable. In 
Basta v. U. S. Fidelity & Guaranty Co., 107 Conn. 446, 140 A. 816, an insurer 
was held not to be estopped to claim that the loss was not covered by the policy 
when the defense was undertaken under notice to the insured of full reservation 
of rights, to which, so far as appears, the insured made no objection, and nothing 
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was done which was inconsistent with the reservation. Apparently there was here 
an acquiescence by the insured. The same is true in Sargent Mfg. Co. v. Traveiers’ 
Ins. Co., 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491, where, besides 
making no objection to the reservation, the insured did not surrender the entire 
conduct of the defense to the insurer. In Meyers v. Continental Casualty Co. 
(C. C. A.) 12 F.(2d) 52, the insured made no reply to the notice of reservation, 
and the court made the absence of an estoppel to depend in part upon the failure 
of the insured to object to the defense of the action by the insurer. In Coolidge 
vy. Standard Acc. Ins. Co., 114 Cal. App. 716, 300 P. 885, the assured signed an 
agreement of reservation of rights under the policy. Mason-Henry Press. y, 
7Etna Life Ins. Co., 211 N. Y. 489, 105 N. E. 826, is distinguished in Gerka vy. 
Fidelity & Casualty Co., supra. In: Unnewehr Co. v. Standard Life & Acc. Ins 
Co. (C. C. A.) 176 F. 16, no question of estoppel appears to have been decided. 
In Commercial Casualty Ins. Co. vy. Fruin-Colnon Contracting Co. (C. C. A.) 32 
F.(2d) 425, 430, repeated notices were given, to which the equivocal answer was 
returned, “We understand you are handling this case under the terms of your 
policy”; and the insured was given opportunity to assume full control of the 
defense, if it did not accede to the notice, which it did not do. It is true that the 
court said that “assent by the insured is not indispensable,” but we think that the 
better rule is that there must be acquiescence, either express or implied, on the 
part of the insured in order to avoid an estoppel, where, after stating its posi- 
tion, the insurer remains in full control of the defense. 

It cannot be maintained that the insured, in the case before us, has not been 
prejudiced. The defendant had complete control and management of his interest, 
and he was deprived of any advantage that he might have had if the defense had 
been conducted by counsel of his own choosing. “The defendant cannot be per- 
mitted now to say that the plaintiff was not injured thereby, or that * * * the 
result of the proceeding would have been the same if the plaintiff had taken 
charge.” Humes Construction Co. v. Philadelphia Casualty Co., supra. To the 
same effect is Fairbanks Canning Co. v. London Guaranty & Accident Co., supra, 
154 Mo. App. 327, 133 S. W. page 867. 

And, besides this, the insured has suffered a real injury through the conduct 
of the case by the attorney employed by the defendant. As we have seen, during 
the course of the trial, he filed an answer, in which he announced that he was 
attorney for the insurer, who was the real defendant, and charged the client whom 
he had been employed to defend with an attempt to defraud the insurer. That this 
procedure was extremely detrimental to the plaintiff herein cannot be doubted. 
His good faith and honesty were publicly impugned. The fact that he was insured, 
which, as we have repeatedly held, will cause a reversal if brought to the attention 
of the jury by the plaintiff in a negligence action (see Landry v. Hubert, 100 Vt. 
268, 277, 137 A. 97, and cases cited), was made public by the counsel who appeared 
for him, for the benefit of the insurer as a basis for the charge of collusion. That 
no man can serve two masters is as true to-day as it was when the words were 
first spoken. A lawyer, retained by an insurance company to defend a case on 
behalf of a policy holder, as long as he remains in the case, owes his complete 
and entire fidelity to the person whom he represents. He cannot substitute the 
interests of the insurer for those of the insured, and the company that employs 
him cannot be heard to claim that the insured is not prejudiced when he pursues 
so reprehensible a course of conduct. 

Judgment affirmed. 





Cas. | City of Lawrenceburg v. Maryland Casualty Co. 


CASUALTY 


CITY OF LAWRENCEBURG v. MARYLAND CASUALTY CO. 
Court of Appeals of Tennessee, Middle Section. Jan. 30, 1933. 
Certiorari Denied May 20, 1933. . 
64 Southwestern Reporter (2d) 69. 
1. INSURANCE. 

City’s liability policy, covering accidents on “ways immediately adjacent” to 
streets, sidewalks and municipal buildings, eld not to cover injuries by contract 
with electrically charged guy wire of city’s power line on right of way situated 234 
miles from city, on rocky hillside not used by public, separated by creek from city’s 
power house one-fourth mile distant. 

Place of accident was not comprehended within description, “other 
ways immediately adjacent thereto,” since, while word “adjacent” in its 
natural and primary sense means near to or neighboring, and does not im- 
port physical contact with something else as does the word “adjoining,” 
yet, when qualified by the word “immediately,” it necessarily means con- 
tiguous or so close to the other object as to be almost in contact therewith. 
(For other cases, see Insurance, Dec. Dig. § 435.) 

[Ed. Note—For other definitions of “Adjacent,” “Adjoining” and “Imme- 
diately Adjoining,” see Words & Phrases. ] 

2, INSURANCE. 

Words in public liability policy must be interpreted according to plain and or- 
dinary meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. REFORMATION OF INSTRUMENTS. 

Liability policy is presumed to embody entire contract, placing burden on party 
alleging mistake to prove that policy, on account of mistake, does not fully or truly 
state agreement or intention of parties and to establish true agreement or intention. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 43.) 

4, REFORMATION OF INSTRUMENTS. 

Proof warranting reformation of policy because of mistake must be clear and 

convincing; mere preponderance of evidence being insufficient. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 45[14].) 
5. INSURANCE. 

Equity has jurisdiction to reform insurance contract because of mistake, not- 
withstanding statute requiring policy to contain entire contract (Shannon’s Code, 
§ 3275al). 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

6. REFORMATION OF INSTRUMENTS. 

In city’s suit to reform liability policy, parol testimony respecting contents of 
former policy with different company and that defendant’s agents represented that 
new policy would give same protection, and that city officials understood new policy 
would cover area in question dcld admissible (Shannon’s Code, § 3275al). 

(For other cases, see Reformation of Instruments, Dec. Dig. § 44.) 

7. EVIDENCE. : 

Presumption that testimony of witness not introduced would have been un- 
favorable to party who could have introduced him was not applied on appeal, where 
not invoked by appellee and where it did not appear that witnesses not produced 
were available. 

(For other cases, see Evidence, Dec. Dig. § 77[1].) 

8. INSURANCE. ; ; 

Liability insurer's local and soliciting agents held agents of insurer, not of in- 
sured, binding insurer by representations as to coverage (Code 1932, § 6087). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

9. INSURANCE. 4 cost beg 

Where city’s officers were led to rely upon representations of liability insurer’s 

agents that policy would give full coverage, and policy failed to do so, city was 
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entitied to reformation regardless whether insurer’s agents honestly intended to 
bind insurer to full coverage (Code 1932, § 6087). 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 
10. INSURANCE. , a ; 

Insured, to whom liability insurer’s agents represented that policy would give 
full coverage as prior policy did, held not estopped from seeking reformation by 
failure to read and understand policy and by retaining policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

13. INSURANCE. 

City suing on public hability policy jeld not entitled to penalty for refusal to 
pay, where policy did not, on its face, cover place of accident, and city delayed ap- 
plication for reformation, and there was no evidence that insurer’s officers knew of 
agents’ agreement that policy would give complete coverage. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

14. INSURANCE. ; 

City suing on public liability policy held entitled to interest from date it paid 
judgments for damages, not merely from time of filing bill against insurer (Shan- 
non’s Code, § 3494). 

(For other cases, see Insurance, Dec. Dig. § 598.) ° 
15. INSURANCE. 

Public liability policy protecting city held within statute requiring debtor to 
pay interest from due date (Shannon’s Code, § 3494). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

\ppeal from Chancery Court, Lawrence County; Thomas B. Lytle, Chancellor. 

Suit by the City of Lawrenceburg against the Maryland Casualty Company. 
From a decree in favor of complainant, defendant appeals, and the City appeals 
from the denial of a penalty and the refusal to allow certain interest. 

Modified, and, as modified, affirmed and rendered. 

E. E. McNely and Noble L. Freeman, both of Lawrenceburg, for complainant. 

Chas. C. Trabue, of Nashville, and John G. Crews, of Lawrenceburg, for de- 
fendant. 

Dr Wirt, Judge. 


In this cause the chancellor awarded to the city of Lawrenceburg a recovery 
of $9,074.75 and costs against the Maryland Casualty Company upon a policy issued 
by defendant on August 6, 1924, insuring the municipal corporation “against loss 
from liability imposed by law upon the assured for damages on account of bodily 
injuries, including death, resulting therefrom, accidentally suffered or alleged to 
have been suffered by any person or persons, not employed by the assured, while 
within or upon the premises described in the schedule hereof, or upon the side- 
walks or other ways immediately adjacent thereto.” The insurance was expressly 
provided in accordance with limitations stated in a specific agreement, made a part 
of the policy and embodying certain special conditions and stipulations as to the 
premises covered, as follows: “Streets, sidewalks and four municipal buildings.” 

In June, 1925, one man was killed and another was injured by accidental con- 
tact with a charged guy wire of a power line owned and maintained by the muni- 
cipality about two and one-half miles from the corporate limits of the city. Actions 
for damages were brought, resulting in judgments against the city for $6,500 in fa- 
vor of the administrator of the deceased man, and for $200 in favor of the man 
who was merely injured. These judgments, with interest, costs, and attorney's 
fees, were paid by the municipality. The policy limited the liability of the insurer 
for loss on account of one person injured or killed to $5,000; and it obligated the 
insurer to pay not only the amount, within such limit of any judgment rendered 
for damages for accident occurring as contemplated in the contract, but also the 
interest on the judgment, costs, and all expenses incurred in the defense of such 
an action; it being provided that the insurer would defend in the name and on be- 
half of the city any suits or other proceedings which might at any time be institu- 
ted against the city resulting from such accidents. No question is made as to the 
amount awarded by the chancellor, except as to the amount of interest allowed, 
but the casualty company insists that the accidents for which the municipality was 
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compelled to pay damages were not covered by the provisions of the policy; that 
these accidents occurred neither upon the streets, sidewalks, or four municipal 
buildings nor upon the sidewalks or other ways immediately adjacent thereto. The 
city owned four buildings—its city hall, within its corporate limits, a pumping sta- 
tion about one mile west of the city, an old power plant about one and one-half 
miles southwest of the city, and a new power plant located on Shoal creek about 
two and one-half miles southwest of the city. The accidents to the two men oc- 
curred on a steep bank or bluff overlooking Shoal creek about one-fourth of a mile 
from the new power plant which was situated by a dam across Shoal creek. From 
this new power plant a power line stretched across the creek to a pole on the east 
bank and then on poles running up the bank over a strip of land, on which the city 
had an easement, to a road; thence eastwardly along the road to the Jackson high- 
vay: thence along this highway northwardly about two miles to the city of Law- 
renceburg. The accident occurred at a place on the bank or bluff about fifty or 
seventy-five feet from the creek, and about two hundred yards from the place 
where the power line reached the road. Prior to the erection of the power line, 
the territory extending from the road to the creek was in nothing but woods. The 
‘ity obtained a right of way thereon for its power line and cleared a strip about 
fifty or sixty feet wide for that purpose. The right of way ran along a steep and 


rocky hill, and it was used by employees of the city in maintaining and keeping in 
repair the power line. 


This right of way was not used as a passway by the public, although some 
persons other than employees of the city did occasionally use it. The power line 
from the city along the highway, the road, down the hill and over the creek, was 
about four miles long. The city had a right of way for this whole distance for 
the power line. It will be remembered that the place of the accidents was one- 
fourth of a mile from the power house, and there was a body of water intervening, 
over which access to the power house could be had only by boat. 


1, 2] Assuming that the power house was one of the municipal buildings con- 
templated, it must yet be determined whether or not the place of the accident was 
comprehended within the description, “other ways immediately adjacent thereto,” 
for it was not upon a sidewalk, nor was it upon a street. We are unable to con- 
clude that this place was upon a way immediately adjacent to the power house or 

any street or sidewalk. Words must be interpreted according to their plain 
and ordinary meaning. It is not for the court to give a strained and unnatural 
meaning to the words of a contract, for thereby the court would be undertaking 
‘o make a new contract for the parties, and this, of course, it cannot do. The word 
“adjacent,” in its natural and primary sense, means “near to” or “neighboring.” 
It does not import a physical — with something else, as does the word “ad- 
joining.” Henderson’s Lessee v. Long, Cooke, 128, Fed. Cas. No. 6,354; 1 C. J. 
1196, and cases cited. But, when qualified by the adverb “immediately,” it neces- 
sarily means “contiguous” or so close to the other object as to be almost in con- 
tact with it. Tudor v. Chicago, etc., R. Co. (Ill.) 27 N. E. 915. We cannot see 
how the place of the accident, on a way which was not a street or a sidewalk, on a 
steep, rocky hillside not used by the traveling public, separated by a body of water 
from the nearest municipal building one-fourth of a mile distant, could reasonably 
be considered as on a way immediately adjacent to any street, sidewalk, or muni- 
cipal building. 


However, the bill was sustained also under its prayer in the alternative for 
reformation of the contract so as to include accidents at the aforesaid place. 
The ground and prayer for such reformation were set forth in amendments to the 
original bill. The averments are as follows: 


“The complainant would further state and charge that it was represented to 
said complainant by said defendant Company, and its duly authorized agents and 
representatives, at the time of the taking out of said liability Policy No. L 75595, 
that, among other things, said policy protected said City of Lawrenceburg from all 
loss imposed by law by reason of bodily injury or death accidently sustained by 
any person or persons not employed by said City, occasioned by the city’s oper- 
ation of its electric power line and its water and light or power plants, both in and 
without the corporate limits of said city, and that such was the exact and real 
agreement and especial understanding between the parties hereto, and represented 
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one of the principal purposes and objects that induced the complainant herein to 
take out and purchase said liability policy involved in this cause.” 

[3, 4] We must begin with the presumption that the policy embodies: the en- 
tire contract of the parties. Accordingly, where the mistake is denied, the burden 
is on the party alleging the mistake to prove the mistake alleged and that the writ- 
ten instrument on account of the mistake does not fully or truly state the agree- 
ment or intention of the parties, and also to establish what was the true agreement 
or intention. 23 R. C. L. 365; 53 C. J. 1026; Moreau v. Edwards, 2 Tenn. Ch. 347. 
This burden can only be sustained by proof which is clear, cogent, and convincing. 
Relief against omissions in written contracts can only be ‘granted ‘upon proof en- 
tirely satisfying to the court. A mere preponderance of evidence is not sufficient, 
23 R. C. L. 367; 53 C. J. 1026, 1030; Jones v. Jones, 150 Tenn. 554, 266 S. W. 110: 
Battle v. Claiborne, 133 Tenn. 286, 180 S. W. 584; Fuchs v. Fuchs, 2 Tenn. App. 
133; Sands v. Hickman, 3 Tenn. Civ. App. (3 Higgins) 280; Clack v. Hadley (Tenn. 
Ch. App.) 64 S. W. 403; Eatherly v. Eatherly, 1 Cold. 461, 78 Am. Dec. 499+ Crom- 
well v. Winchester, 2 Head, 389: Barnes v. Gregory, 1 Head, 230. In Henderson 
v. Henderson, 159 Tenn. 126, 17 S.W.(2d) 15, 16; the rule was stated as follows: 

“In cases of specific performance and reformation, courts of equity exercise a 
discretion, and, if the proofs are doubtful and unsatisfactory, and the alleged fraud 
or mistake is not made entirely plain, equity will withhold relief upon the ground 
that the written paper ought to be treated as a full and correct expression of the 
intent of the parties’—citing Davidson v. Greer, 3 Sneed, 384; Bailey v. Bailey, 8 
Humph. 233; Perry v. Pearson, 1 Humph. 438; Battle v. Claiborne, supra. 

The question is whether, according to these rules, the city has made out a 
case for the relief which it asks. 


Prior to August, 1923, an accident occurred in the home of a user of current 
supplied by the city; injury being suffered from contact with the current. On ac- 
count of possible claims for damages from subsequent accidents, the city obtained 
a policy of liability insurance from the Hartford Accident & Indemnity Company 
for the period of one year, paying therefor a premium of $500. This policy was is- 
sued by the company through the local agency of one Paris. When this policy ex- 
tee a new policy, being that sued on in this cause, was obtained from the Mary- 
land Casualty Company through the local agency of one Reese. The first policy 
was returned to the Hartford Company upon its expiration, and it could not be 
produced in evidence. Parol evidence is relied on as to the extent of liability of 
the city provided in said policy; and this is the basis for the insistence that the fur- 
ther evidence shows that the policy herein sued on covered the accident at the place 
hereinbefore described. In other words, parol evidence is adduced to show that 
the Hartford Company insured the city against such accident at such place, and that 
it was the agreement of both parties that the Maryland Casualty Company should 
also insure the city against such accident, and that the policy herein sued on omit- 
ted by mistake so to provide. 

As to the first policy, Mr. Paris testified that “it was to protect the city from 
accidents arising by means of their operation of the city power and light over the 
lines, maintenance and extension of lines of the city’s operation.” There was an 
indorsement later on “to protect the trucks, teams and push carts.” In answer to a 
further question, he said, “It covered all operations of the city power and electric 
light plant.” 

Mrs. Paris, who was a partner with her hushand in the insurance business, tes- 
tified as to the first policy, “This policy covered all operations of the city for pub- 
lic liability protection on their electric light and power plant, including extension 
and maintenance of lines inside and out of the corporation.” 

Mr. Vaughan, mayor of Lawrenceburg 1923-1927, testified that the first policy 
“afforded the city protection against injury to any one in our city municipal plants 
or along the city electric lines.” 

Mr. H. B. Watkins, who was city clerk in 1924, testified that this policy pur- 
ported to cover all operations of the city. ; 

Mr. Nixon, who Was at that time superintendent of this municipal electric 
plant, testified that it was at his suggestion that the city obtained the insurance, 
and that it was for the city to have full protection, and that he was “led to be- 
lieve” that the policy covered the city against accidents that should be caused by 
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operation of its plants, both within and without the municipal corporation. He did 
not testify that he had ever read the policy. 

Mr. J. P. Watkins, who was assistant city clerk 1923-1927, testified that the 
accident occurring prior to August, 1923, resulted in the electrocution of two boys 
in a milkhouse on a farm outidse of the city, that the electric current came from the 
city power line, and that damage suits were brought against the city on account of 
said accidents. These statements were evidently given as tending to explain why 
the city obtained liability insurance and extended the insurance to the operations 
of the electric plant. 

Mr. H. V. Brewer, a city commissioner 1920-1927, testified that it was his un- 
derstanding that this first policy covered all accidents occasioned by the operations 
of the city’s power plant, that he considered that the greatest danger would be 
around the power lines or at the power house, and that they wanted complete 
coverage. 

The foregoing is a summary of all the testimony relied on to show that the 
policy issued by the Hartford Company covered indemnity against loss occasioned 
by such an accident as that which occurred at the place in question in this cause. 

The evidence relied on to support the conclusion that the real agreement was 
that the Maryland Casualty Company would also insure the city against such acci- 
dent as aforesaid is as follows: It appears without dispute that the premium on 
the policy sued on was $500, the same as the premium on the previous policy. The 
policy sued on was issued when Mr. Vaughan was mayor. He was asked and ans- 
wered : 

“Q. Was it represented to you by the authorized agents of the Maryland Cas- 
ualty Company that when you took the policy it gave the city the same protection 
as did this Hartford Accident Indemnity policy that you had previously been car- 
rving? 

“A. It was.” 

Mr. Vaughan, when asked why the change from the one company to the other 
was made, stated that the different companies were bidding for the insurance, that 
one of the commissioners, Mr. Brewer was insistent that they change to the Mary- 
land Casualty Company, and so it was done. The evidence shows that there were 
two agents for liability insurance companies at that time doing business in Law- 
renceburg. One of these was Mr. Paris, who wrote the first policy, and the other 
was Mr. Reese, representing the Maryland Casualty Company. The change was 
made in order that the city might give patronage to both agents. Mr. Vaughan, 
when asked again what was his understanding as to the extent of protection af- 
forded the city under this policy, said that, as he remembered it, the Hartford Ac- 
cident Insurarice policy afforded protection to the city against all accidents that 
might occur in their city plants and on all electric lines belonging to the city, and 
that Mr. Reese, the agent for the Maryland Casualty Company, represented to him 
that this policy afforded the same protection. Mr. Vaughan testified that he left 
to the state agent of the Maryland Casualty Company the actual writing of the 
policy, and that he did not remember whether or not he read the policy prior to 
accepting it, that as a business man he felt justified in leaving this to the represen- 
tatives of the Maryland Casualty Company, as they were more familiar with insur- 
ance forms, and that he as a business man would not have agreed to cancel a pol- 
icy which gave the city protection and take out another liability policy at the same 
cost which did not give the city equal protecion. 


Mr. Paris testified that, when the commissioners refused to renew the insurance 
in his company, he had a talk with them, and from their conversation he under- 
stood that the Maryland Casralty Company’s policy gave to the city the same pro- 
tection at the same rate as that given by the Hartford Company’s policy. 


Mr. H. B. Watkins testified that in August, 1924, the policy sued on was 
submitted for acceptance to the board of commissioners by Mr. Reese and some 
agent from Nashville said to represent the Maryland Casualty Company, who 
made a statement to the board that the city had full protection as before by the 
Hartford Company’s policy. He testified that he did not know whether or not 
the said representative from Nashville was an official of the company, but that 
he was represented as being the company’s representative, and he did not remem- 
ber his name. He said that there was a general discussion about the matter, 
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and this representative said that the city was fully protected under this policy in 
its operations as against all accidents to the public other than city employees, 
He bg again asked, and he answered as follows: 

Was there or not any occasion or cause or reason for the City 
aoe to examine this Maryland Casualty Indemnity contract at any time 
from the time of its purch:z a until the claims were filed or suits brought growing 
out of the Dyer death and the Marlow injury? 

“A. IT know of no particular reason why. 

“QO. Was there or not in the representations of the agent or agents of the 
Maryland Casualty Co. to the City Commissioners, at the time or times 
vere trying to sell this indemnity Policy in the Maryland Casualty Co. that 
the policy did not cover all places and parts of the City’s power, light and 
water systems but that the policy merely covered certain paces or localities in 
said system? 


Com- 


they 


“A. It was represented that the City had full coverage in their operations 
as I understand it. As I remember there was nothing said as to what particular 
coverage other thau it was to be complete.” 

Mr. J. P. Watkins testified that in the summer of 1924 Mr. Reese solicited the 
insurance, that with him was another representative of the Maryland C asualty 
Company and they appeared before the board of commissioners, and that he 
was present at the meeting. When asked what coverage the agents said that 
the city would have under this policy, he said, “The best I remember, they 
-tated that the city had full coverage with their company.” He said that it was 
his understanding that the city wanted protection so that, if 


i any claims for 
damages arose, it would be insured, 


and that it was in the light and power 
business. He repeated his statement that the agent said that the city would be 
covered against loss: by their policy. 

Mr. H. V. Brewer testified that this policy was submitted to the commis- 
sioners by Reese, the local agent and a special agent of the Maryland Casualty 
Company, who he thought was from Nashville, but he did not remember his 
name; that there was a full discussion as to the extent of coverage or protection 
that this policy was presumed to give to the city; that they represented to the 
commissioners that the policy covered liability from accidents that might occur 
en any or along the lines of any of the city property; that it was their under- 
standing that it covered all accidents occasioned by the operations of the city’s 
power plants to persons not empioyed by the city; that this was the main 
reason why they accepted the policy; that this was the impression that they 
got from the representation made to them; and that they relied upon this repre- 
sentation. He said that he considered that the greatest danger would be around 
the = er lines or at the power house. He was further asked and answered: 

Would you have taken this insurance at all that is, as one of the Com- 
Pe. ners voted for its acceptance, if it had been represented to you that it 
only covered accidents in the municipal building and not along the power lines; 
an No sir we wanted complete coverage. 
And that is what you thought you were buying? 
“A Yes that’s what we thought we were buying complete coverage is what 
we thought we were buying. 

“Q. And that is what the Maryland State agent and local agent represented 
to the City that it was getting? 

“A. That’s the impression that was left with us. 

“Q. Well was that their representations? 

"A. Yes air: 

[5, 6] All of this parol evidence was objected to as inadmissible, and it is 
insisted that it was error to overrule the objections to testimony to prove the 
contents of the Hartford Company policy and testimony of the city officials and 
others to the effect that they “understood,” or that they “were under the 
impression,” that the policy sued on would cover and include the area in which 
the accident happened. It is admitted that, under the prayer for reformation, 
oral testimony might be admissible, but it is insisted that such testimony must 
reasonably relate to the specific language of the contract. In 23 R. C. L. 366, 
it is stated as practically a universal rule “that in suits to reform written instru- 
ments on the ground of fraud or mutual mistake, parol evidence is always 
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admissible to establish the fact of fraud or of a mistake, and in what it consisted, 
and to show how the writing should be corrected in order to conform to the 
greement or intention which the parties actually made or had,” citing cases. 
See. also. Barnes v. Gregory, 1 Head, 230. It is true that chapter 441 of the 
icts of 1907, Shannon’s Code, § 3275al, provides that every policy of insurance 
shall contain the entire contract of insurance between the parties thereto; but 
equity has jurisdiction to reform such contract, even though the statute requires 
that the whole agreement between the parties shall be expressed in the policy. 
\merican Merchant Marine Insurance Co. vy. Tremaine (C. C. A.) 269 F. 376. 

The evidence objected to was revelant, and therefore admissible, although 

objections thereto would go to its weight and sufficiency. 

|7| No evidence was introduced by the defendant company to overthrow the 
aforesaid testimony. The presumption from failure to introduce as a witness 

person available having knowledge material to the issue, that his testimony 
would have been unfavorable to the party who could have introduced him, is 
not invoked by the appellee. It does not appear that either Reese, the local 
agent, or the agent or representative from Nashville, was still in the employ 
of the defendant or available as a witness. The record is silent as to their 
whereabouts. No effort was made to show that either of them could have been 
produced as a' witness and his testimony taken. The presumption therefore will 
not be applied. 

The evidence is convincing to us that the policy of the Hartford Company 
did insure the city against liability from damages for casualties occurring in 
the maintenance and operation of its electric lighting plant, including such 
accidents as those giving rise to this suit. It is highly improbable that the city 
officers would discontinue such a policy giving full protection and substitute 
therefor another policy at the same rate of premium which would exclude any 
risk, much less such a serious risk covered by the policy which was discontinued. 
There was no motive, necessity, or consideration for change from such a par- 
ticular and inclusive policy to one less inclusive. In such cases it has been 
held by two learned courts that a relatively small amount of clear and credible 
evidence will establish the mistake. Upson Nut Co. v. American Shipbuilding 
Co. (D. C.) 251 F. 707; Biser v. Bauer, 205 F. 229, 123 C. C. A. 417. 

{8, 9] It is clear that the officers of the city wanted this complete coverage; 
that they were unwilling to insure with the Maryland Casualty Company unless 
it would agree to furnish such coverage. In some of the testimony the witnesses 
did testify in part from what they understood or what was their impression, 
but it is clear that there was a full discussion between the agents of the company 
and the commissioners of the city, in which it was made plain that the city 
wanted the full insurance given by the policy expiring, and that this was agreed 
to by the agents. It appears that the local agent had for years been a resident 
of the city and very familiar with the electric light and power plant of the city, 
the location of its lines and power houses. He certainly was not misled as to 
what was wanted. The testimony of Messrs. Vaughan, H. B. Watkins, and 
Brewer is direct and unequivocal, not based upon confused and vague recollec- 
tions, not only as to what the city wanted and stipulated for, but also as to 
what the defendant's agent agreed to furnish as liability insurance. Whatever 
was the understanding of the officers or agents of the company having authority 
to sign and issue the policy is another matter. The company had empowered 
these negotiating agents to represent it and to make the contract for the insur- 
ance. Such local and soliciting agents must be regarded as agents of the com- 
pany issuing the policy and not the agents of the insured. Chapter 442, Acts of 
1907, Code, § 6087. Under this statute the acts of such agents are binding upon 
their principal, the insurer. Maryland Casualty Co. v. McTyier, 150 Tenn. 691, 
266 S. W. 767, 48 A. L. R. 1168. 

On the part of the complainant city, there was a mistake in the provisions 
of the policy. Its officers were led to rely upon representations and assurances 
made by defendant’s agents. If these agents honestly intended to bind the 
company to the full coverage, or if they believed that a policy specifying cover- 
age, as this policy did, included full coverage, they also made a mistake, so that 
the mistake was mutual. If these agents making the assurances and agreement 
intended that the policy when issued should not include the full coverage, thev 
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were guilty of fraud, and it was mistake of the insured induced by the fraud 
of the insurance agent, binding on the insurer. In either view the city would 
be entitled to recover. 

[10] In such’ a case the insurer is not entitled to invoke the rule that the 
negligence of the insured in failing to read and understand the policy, and in 
retaining it, will preclude relief in equity. It will not work an estoppel upon 
the assured. In 26 C. J. 107, the rule is stated that a mere failure to read the 
policy, especially if it is a renewal, is not such negligence as will defeat the right 
to reformation, citing Palmer v. Hartford Insurance Company, 54 Conn. 488, $ 
A. 248; Roberts & Son v. National Insurance Company, 2 Ohio App. 463. In 
2 Cooley’s Briefs on Insurance, p. 1427, it is stated in the text that the rule that 
the negligence of the insured in retaining the policy will preclude relief in equity 
is not strictly applied. In Stevens v. Equity Mutual Fire Insurance Co., 66 Mont. 
461, 213 P. 1110, it was said that an insured has a right to rely on the good faith 
of insurer and his agent, and it is not carelessness on his part to suppose that 
a policy has been issued that will give protection under the stated facts relating 
to the application, and, in an action for a fire loss where the policy did not con- 
form to the statements made by the insured to the agent taking the application, 
the failure of the insured to inspect a policy after the receipt was not negligence 
barring recovery in action to reform the policy. The same rule was applied in 
Farwell v. Home Insurance Company, 136 F. 93, 68 C. C. A. 557 and in Merchants’ 
& Manufacturers’ Inter-Insurance Alliance v. Hansen (Tex. Civ. App.) 258 S. 
W. 257. 

[11, 12] The defense of laches is not available, for there is no evidence that 
lapse of time has prejudiced the rights or interests of the defendant company. 
It appears that, immediately after the accidents occurred, the city gave to the 
company notice of the accidents and called on it to defend the actions for 
damages, and that the company refused so to do on the ground that it had not 
insured against liability from such accidents. The city then defended the actions, 
employing able counsel, and made all necessary efforts to avoid liability. There 
is no evidence that anything was omitted by the city which would have been 
done had the defendant company employed counsel and made other necessary 
expenditures to defend the action. There has been no loss or impairment of 
evidence, and no rights of third persons have intervened. The true rule of 
laches is that it is not, like limitations, a mere matter of time, but is particularly 
a question of the inequity of permitting a claim to be enforced; this neglect 
heing founded on some change in the condition or relation of the property or 
the parties. In other words, it is not merely delay, but delay that works a 
disadvantage to another. 1¢ R. C. L. 396; Gahhiher v. Cadwell, 145 U. S. 368, 
12 S. Ct. 873, 36 L. Ed. 738; Parker v. Bethel Hotel Co., 96 Tenn. 252; 34 S. W. 
209, 31 L. R. A. 706; Roysdon y. Terry, 4 Tenn. App. 638, 653. While we do 
not agree with the chancellor that the policy upon its face included the accidents 
‘n question, we affirm his award of the recovery upon the reformation of the 
policy. 

|13] The complainant city appealed from the denial of a penaty, and in its 
behalf it is insisted that a penalty should have been imposed. In view of the 
failure of the policy to cover, on its face, the place of the accident, and of the 
uncertainty of the city as to its right to recover, as manifested by its delay in 
applying for a reformation of the policy; and in view of the lack of evidence 
that the officers of the insuring company knew of the agreement made by its 


agents, we cannot conclude that the defendant’s refusal to pay was made in 
bad faith. 


[14, 15] The chancellor allowed interest on the amounts paid by the city 
from the date of the filing of the original bill. Counsel agreed that interest 
from the dates of payments by the city would increase the amount of interest 
by $1,000. In behalf of the city it is insisted that it is entitled to interest from 
the dates when the payments were made. This claim must be sustained. The 


allowance of interest was not discretionary. It was imperative under Shannon’s 
Code, § 3494, as follows: 


“All bills single, bonds, notes, bills of exchange, and liquidated and settled 
accounts, signed by the debtor, shall bear interest from the time they become 
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due, unless it is expressed that interest is not to accrue until a specific time 
therein mentioned.” 

Insurance contracts come under this section of the Code. People’s Bank 
and Trust Co. v. U. S. F. & G. Co., 156 Tenn. 517, 521, 3 S.W.(2d) 163. 

The decree of the chancery court is affirmed, with the modification that the 
amount awarded is increased by the sum of $1,000. A decree will be entered in 
this court in favor of the city of Lawrenceburg against the Maryland Casualty 
Company and the surety on its appeal bond for the sum of $10,074.75, with 
interest from the date of the decree in the chancery court, and all costs of this 
cause. 

Faw, P. J., and Crownover, J., concur. 
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MISCELLANEOUS 


COCHRANE, State Commissioner of Insurance y. PACIFIC STATES LIFE 
INS. CO. et al. No. 13069. 
Supreme Court of Colorado. Nov. 6, 1933. 
27 Pacific Reporter (2d) 196. 
1. INSURANCE. 

Securities deposited by life insurance company with insurance commissioner as 
required by 1913 act constituted exclusive trust for policyholders only, and 
remained in force until purpose had been fulfilled (C. L. § 2480, and § 2481, as 
amended by Laws 1925, p. 314, § 4). 

(For other cases, see Insurance, Dec. Dig. § 8.) 

En Banc. 

Error to District Court, City and County of Denver; Henley A. Calvert, Judge. 

Action by the Pacific States Life Insurance Company, a corporation, and 
another against Jackson Cochrane, as State Commissioner of Insurance. To review 
a judgment overruling defendant’s demurrer to the petition, defendant brings error. 

Reversed and remanded, with. instructions to dismiss the petition. 

Clarence L. Ireland, Atty. Gen., and Sidney P. Godsman, Asst. Atty. Gen., for 
plaintiff in error. 

R. H. Walker, of Denver, for defendants in error. 

CAMPBELL, Justice. 

The plaintiffs below, defendants in error here, are life insurance corporations 
organized and existing under the laws of the state of Colorado. Each of them 1s 
a legal reserve company and under its charter is a joint stock company and has 
power to make insurance upon lives and to issue health and accident insurance 
and to grant, purchase, and dispose of annuities, and is duly licensed and authorized 
by the insurance commissioner of Colorado to carry on such business. The Pacific 
States Company since its organization has been actually engaged in the business of 
insurance in Colorado and other states as authorized by its charter and the laws 
of the state. The Farmers’ Life Company was for a time engaged in the same 
kind of business until it transferred its business and assets to the Pacific Com- 
pany. In June, 1931, these two companies entered into a contract in writing of 
reinsurance, by the terms of which the Pacific Company agreed to insure and 
become liable upon, and to pay and discharge, all insurance risks theretofore con- 
tracted by the Farmers’ Company, and to pay and discharge all debts and liabilities 
of the latter, in consideration of which the Farmers’ Company agreed to assign 
and transfer to the Pacific Company all of its securities, assets, and property of 
every kind, including the securities of the Farmers’ Company on deposit with the 
commissioner of insurance of Colorado. This contract of reinsurance was sub- 
mitted to the plaintiff in error, Cochrane, as the commissioner of insurance of the 
state of Colorado, and the contract seems to have been entered into under his 
supervision. Thereafter, and in July, 1931, at a special meeting of the stockholders 
of the Farmers’ Company, this contract was ratified and approved by the Farmers’ 
Company. In accordance with the contract between the two companies, the securi- 
ties and all property of the Farmers’ Company were thereupon transferred to the 
Pacific Company, and this contract was filed with the commissioner of insurance. 
The capital stock of the Farmers’ Company was delivered to the Pacific Company, 
and all of the holders of policies of insurance theretofore issued by the Farmers’ 
Company were notified of the insurance contract and of the assumption of the 
policies by the Pacific Company; that in accordance with sections 2481 and 2495, 
C. L. 1921, the Farmers’ Company had theretofore deposited with the commissioner 
of insurance approved securities of the value of not less than $100,000, whicli 
securities, pursuant to the reinsurance agreement above mentioned, have been 
assigned to the Pacific Company, and a correct list of such securities has been 
deposited with the Colorado commissioner of insurance. The petition further 
alleges that said section 2481, as amended by the Session Laws of 1925, c. 117, p. 
314, § 4, provides that deposits made with the commissioner of insurance there- 
under shall be only such as shall constitute assets of the company, and the com- 
pany may deposit, withdraw, or exchange or substitute any securities at any time, 
provided the total amount thereof remaining on deposit shall not be less than 
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required by law, and the petition says that under such section, when a domestic 
insurance compaty reinsures all of its business, as was done in this case, in 
another company, the securities deposited by the reinsured company with the com- 
missioner of insurance may, subject to any existing liens against, and restrictions 
upon, them, be assigned or transferred to the reinsuring company, and the latter 
company as assignee shall thereupon acquire all right and interest of the reinsured 
company in such securities, and shall be entitled to all the rights and privileges 
of the reinsured company pertaining thereto, and that, if a domestic insurance 
company, having securities on deposit with the commissioner of insurance, shall 
reinsure all of its business, as was done in this case, such securities may only be 
withdrawn through an order of a court of competent jurisdiction, except for the 
purpose of exchange or substitution. Then follows an allegation that, in accordance 
with the terms of the reinsurance agreement in this case, the Pacific Company 
has assumed and agreed to pay all the liabilities and obligations of the Farmers’ 
Company. It is also alleged that there are no liens of any kind or restrictions on 
any of the securities that have been deposited by the Farmers’ Company with the 
commissioner of insurance, and that the Pacific Company is a solvent going con- 
cern, and for a long period of time has had on deposit with the commissioner ot 
insurance securities in excess of $200,000 for the protection of policyholders, and 
that included in such deposit is $100,000, which the statute of the state of Colo- 
rado requires aS a minimum capital deposit; that, exclusive of such securities 
formerly belonging to the Farmers’ Company and now on deposit with the com- 
missioner of insurance of Colorado, the Pacific Company has and will have a 
greater sum on deposit with the commissioner of insurance than is required by the 
laws of the state, and that such reinsurance is a full, complete, and ample protec- 
tion to all policvholders of the Farmers’ Company..The Pacific Company therefore 
expresses a desire in its petition to withdraw from deposit with the commissioner 
of insurance the securities formerly belonging to the Farmers’ Company amount 
ing to $100,000, and has made application to the commissioner for such withdrawal, 
but the commissioner has declined to permit such withdrawal unless and until an 
order of court be made to that effect as provided by said section 2481, supra. The 
prayer of this petition, which in substance has been above summarized, is that the 
court make an order authorizing and directing the withdrawal by the Pacific Com- 
pany of all securities heretofore deposited by the Farmers’ Company with the 
Colorado Insurance Commissioner and now on deposit with him, and authorizing 
and approving the delivery of such securities to the petitioner Pacific Company, 
and that the commissioner of insurance and the sureties on his official bond be 
released of all liability for and on account of the withdrawal of such securities. 
Subsequently the petitioners filed an amendment to the foregoing mentioned peti- 
tion to the effect that the petitioners desire to withdraw from deposit the securities 
formerly belonging to the Farmers’ Company, and have made application to the 
commissioner of insurance for leave to make such withdrawal, and that the com- 
missioner has consented to withdrawal of the sum in excess of $100,000, but has 
declined to permit the withdrawal of securities under or below the amount of 
$100,000, unless order of court be made to that effect as provided by section 2481, 
supra, and the prayer of the petition is amended accordingly. 

To this petition as amended the commissioner of insurance, by the Attorney 
General of the state, filed a general demurrer that the facts stated therein are not 
sufficient to constitute a cause of action against the insurance Commissioner. The 
court overruled the demurrer, and the commissioner was given ten days to file an 
answer to the petition if so advised. The insurance commissioner did not avaii 
himself of the permission to file an answer, but stood by his demurrer. The court 
thereupon found the issues joined in favor of the petitioners, and by its order 
authorized the Pacific Company to withdraw from the custody and possession of 
ihe insurance commissioner all securities held by him belonging to, and constituting 
a deposit by, the Farmers’ Life Insurance Company, and further ordered the com- 
missioner to surrender such securities to the petitioners. The commissioner of 
insurance is here with this writ of error to the final judgment of the district court 
authorizing such withdrawal. 
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In the briefs of counsel for the respective parties, the discussion has taken 
a wide range. In the light of the undisputed stipulated facts and the law of the 
case, which we think has already been declared by this court, this discussion 
might well have been curtailed. The Attorney General thus states the questions 
presented for decision: (1) Have the policyholders in the Farmers’ Company 
whose policies were written prior to April 23, 1925, an equitable interest in that 
deposit of $100,000 of securities in possession of the commissioner? (2) Is section 
2481, C. L. 1921, as amended by section 4, chapter 117, p. 314, S. L. 1925, retro- 
active as against these policyholders whose policies were written prior to the iatter 
date? Counsel for the insurance companies embodies his contentions in the three 
following statements: (1) That the statute of 1925 by its terms applies, and was 
intended to apply, to deposits made prior to its enactment as well as after; (2) 
that the maintenance of the deposit, irrespective of changes in the law requiring 
it, was no part of the contract between the insurance company and the policy- 
holder as embodied in policies issued prior to 1925; (3) that the policyholders had, 
and have, no vested interest in the deposit or in the statutory provision requiring it. 


The Attorney General, for the purpose of this case, apparently assumes, 
although he does not expressly so state, that section 2481, supra, as amended by 
section 4, chapter 117, S. L. 1925, would permit the withdrawal of these deposits 
as demanded by the Pacific Company, but he contends that this controversy must 
be determined by a proper construction and effect of our statute law as it existed 
before the passage of the 1925 act and while the previously enacted statute ot 
1913 was in force. We think the Attorney General is right in this, and that the 
dispute between these parties must be based upon the statute law as it was before 
this 1925 act was passed. This controversy must therefore be determined upon the 
assumption that the legislative act of 1913, section 2481, C. L. 1921, is the one 
upon which the rights of the parties to this controversy depend. This section of 
the statute makes it the duty of the insurance commissioner, upon receipt of 
securities deposited with him, forthwith to deposit the same in a strong iron box 
where they must remain and not be opened except upon conditions specified in 
this section. The statute intended that such securities should be maintained for the 
benefit of policyholders who took out their policies while the 1913 statute was in 
effect and before the amendatory act of 1925 was adopted. 


[1] Section 2480, C. L. 1921, amending the 1913 act, provides that the insur- 
ance commissioner shall receive and hold on deposit such securities of domestic 
companies which are deposited with him under the provisions of the act for the 
purpose of securing the policyholders, and it further provides that all such 
securities so offered for deposit shall belong to, and be the sole property of, such 
company, and shall be free and clear of any claims whatsoever. The securities in 
controversy were deposited for the express purpose of securing to the policy- 
holders the policies which had been issued to them, and it was an exclusive trust 
for such purpose only, and remained in force until the object aud purpose had 
been fulfilled and discharged. 

We think this is the better rule and one which has been recognized heretofore 
by this court in Van Gilder v. Parker, 69 Colo. 196, 193 P. 664, where the court 
held that section 2480, which is in substance the same as section 3098, R. S. 1908, 
would not permit the withdrawal from the fund of securities deposited thereunder 
for the purpose of securing policyholders, it being further held that a promissory 
note executed and delivered to an indemnity company to secure its policyholders 
cannot be surrendered until the last of the policyholders is satisfied in full, and 
the facts that the policies have been reinsured and that the receiver of the com- 
pany holds sufficient funds to secure all outstanding policies cannot avoid this 
conclusion, because the court cannot know whether, upon the occurrence of a 
loss, these other securities or the reinsurance will still be available, and has no 
right to reduce the security of the policyholders in the least. The Van Gilder Case 
seems to be exactly in point. 

[2] In First Nat. Bank v. Arthur 10 Colo. App. 283, at page 285, 50 P. 738, 
739, our Court of Appeals held: “The law existing at the time when a contract 
is made is a part of it.” To the same effect is Relfe v. Columbia Life Ins. Co., 
10 Mo. App. 150, 168, 169. The Missouri court had before it for construction a 
statute quite similar to our section 2480. The court there said: “The policy- 
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holders of each reinsured company could not, without their consent, be divested 
of their equitable right to have this fund held and kept up as a security for the 
payment of their policies.” 


In Lovell v. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 395, 
28 L. Ed. 423, among other things, the court said: “If the complainant does not 
choose to continue his insurance with the new company, he would have no 
remedy except against the old company (which is totally unable to respond), 
were it not for the fund which has been attached in the hands of the state 
treasurer of Tennessee. To this fund the complainant, being a citizen of Ten- 
nessee, had a right to resort. The object of the laws of Tennessee in requiring 
the fund to be placed on depoit with the treasurer was to protect and indemnify 
its own citzens in their dealings with the company. The assignment to the new 
company in Missouri could not deprive them of the right to this indemnity.” 


In People v. National Surety Co., 68 Colo. 231, at page 235, 236, 188 P. 653, 
a similar doctrine is announced. The insurance companies’ counsel, however, 
says, and makes a vigorous argument in support of the contention, that both 
the statute of 1925 and the statute of 1913 apply to this case, and were intended 
to apply, to deposits made prior to their enactment as well as after. We think, 
however, the decisions already quoted are a sufficient answer to this contention. 
The 1925 amendment in question, relied upon by the insurance companies, appar- 
ently was made to work a change in the previously enacted statute of 1913. 
There would have been no necessity for the 1925 act if the former one, which 
was in existence at the time the securities in this case were deposited, is to be 
construed as identical in meaning with the latter. The insurance companies 
further say that policyholders never had, and do not now have, a vested interest 
in the deposits or in the statutory provision requiring them. Section 2495, C. L. 
1921, in question, we think sufficiently answers this contention of the insurance 
companies. It requires that a deposit be made with the insurance commissioner 
of the state of a sum not less than the capital required of like companies under 
this act, and it also reads: “Such deposit must be an exclusive trust for the 
benefit and security of all the company’s policy holders and creditors in the 
United States.” 

The petitioners insurance companies say that this deposit may now be with- 
irawn, on the doctrine of People v. New England Mutual Life Ins. Co., 26 N. Y. 
303. Without pausing to discuss this case, it is sufficient merely to say that it 
is contrary to the doctrine declared by this court in the Van Gilder Case, supra. 
We are not disposed to overrule our own decisions. The next case that is cited 
and relied upon by the petitioners is Alliance Mutual Life Assurance Society 
of the United States v. Welch, 26 Kan. 632. We do not think this case is in 
point. There was no such Kansas statute as we have, forbidding the withdrawal 
‘of such deposits as were made in the case now before us, and, while there is 
language in the opinion of the Kansas court which apparently sustains the 
position of the petitioners here, we think that such language was dicta and not 
at all essential to the conclusion reached by the Kansas court in that case. The 
chief teliance of the insurance companies seems to be Illinois Life Ins. Co. v. 
Tully, 174 F. 355, 358, 98 C. C. A. 259. We have read the opinion in this case 
with care, and do not consider it in point here, because the Kansas statute at 
the time the policies were issued did not require a deposit such as our statute 
ot 1913 makes imperative. The court in that case, among other things, said: 
“The result is that the act of 1879, which required not only the depositing of the 
securities, but imposed the duty upon the treasurer to hold them, was repealed 
before the contract of insurance involved in this case was made.” Further, the 
court said: “Neither the law of Kansas nor the contract in any rational inter- 
pretation of it required the retention of the deposits in question, and they afford 
no authority for the treasurer’s present contention.” Indeed, properly con- 
sidered, the opinion in the Tully Case itself clearly shows that the doctrine there 
laid down, sustaining the claimed rights to the withdrawal of deposits in that 
case, does not apply to the facts of a case like the one now before us for decision. 


Led take the liberty of quoting the language of Circuit Judge Adams in the 
ully Case: 
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“Whether the deposits amounting to nearly all the assets of the Kansas 
Company should be retained in the possession of the treasurer as security for 
the policy holders of that state was, as now appears in this case, a matter of 
vrave concern and importance to them. Yet when two-thirds of the polic, 
holders approved the reinsurance contract as proposed by the Illinois Company, 
and when the balance of them accepted a novation of the old company’s obliga- 
tion and took their insurance from the Illinois Company pursuant to the terms 
of the contract, instead of taking (as they might have done) their equitable 
share of the assets of the Kansas Company, they thereby determined that, not- 
withstanding the want of any provision in the contract of reinsurance for the 
treasurer's retention of the deposits, they would avail themselves of the rein- 
surance as proposed by the Illinois Company. They had opportunity to deter- 
imine their action in view of the fact that there was no provision requiring the 
retention of the deposits by the treasurer and did so. To hold that they can 
now avail themselves of the representations contained in the circular, to enforce 
an obligation which in their final contract they made no provision for and were 
content without, would destroy the sanctity and conclusiveness of the written 
contract and open it to considerations which were the subject of negotiation, 
but which were not deemed important enough to embody in the concluded con- 
tract. This cannot be done.” j 

There are some expressions in the opinion in the Tully and in the Welch 
Cases, supra, that may be considered as supporting the contentions of the 
insurance companies in the case we are now considering, yet the opinions in 
those cases themselves clearly differentiate the cases before those courts from 
the case which we have before us. 

[3] To sum up, we hold that, under the pertinent provisions of the statutes 
in force at the time this controversy arose, the policyholders of the insurance 
companies who took out their policies previous to the enactment of the statute 
of 1925 had a vested right and interest in and to the securities which theretofore 
had been deposited with the commissioner of insurance by the insurance com- 
vany, and it was beyond the power of our General Assembly, even if it attempted 
to do so, to authorize a withdrawal of such deposits over the objection of such 
policyholders which was in due time interposed by the insurance commissioner 
acting in their behalf. 

The judgment of the district court is therefore, reversed, and the cause is 
remanded, with instructions to dismiss the petition, costs below and here 
taxed to the petitioners. 





